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Intentional Torts Against the Person
1. What is Intent?

a. Desire to cause a harmful contact OR

i. Knowledge to a substantial certainty that contact will result from an act [Dailey v. Garrat]

1. “you must have known”

b. Transferred Intent

i. Intend to commit one tort, but accidentally commit another 

1. Offensive Contact intent transfers to Harmful Contact [Spivey –hug]

ii. Intent to harm one person transfers to person actually harmed [talmage v smith]

c. No intent to HARM is necessary, ONLY intent to cause harmful contact

d. Ignorance of law is no excuse

e. Lunatics are liable for their torts [McGuire v. Almy]

i. As long as they can FORM intent

2. Nominal and Punitive Damages

a. Both can be awarded if an intentional tort

i. NOT awarded if Negligence

b. Nominal

i. A token sum

1. no measurable harm needed

c. Punitive

i. Conduct must be outrageous or malicious

ii. Awarded even if compensatory damages are low

3. Scope of Liability

a. Distinction

i. Intentional

1. Liable for virtually every result stemming directly OR indirectly from tortuous conduct

ii. Negligence

1. Only liable for consequences that were Forseeable

4. BATTERY

a. Intent is ONLY to MAKE CONTACT

i. NOT desire to cause injury

b. Defined:

i. Intentional infliction of a harmful or offensive bodily contact

1. Harmful:

a. Cause pain or bodily damage

2. Offensive

a. Cause damage to a “reasonable sense of dignity”

c. Reasonableness Standard for Offensive Contact

i. Whether “an ordinary person not unduly sensitive as to his dignity would be offended”

1. NOT the actual P in question

ii. Ordinary and reasonable contacts (no battery)

1. tapping on shoulder, pushing by someone in a crowd

iii. When D has knowledge of P’s sensitivity

1. Not really clear [Spivey]

d. Extends to personal effects

i. Battery can be committed also to P’s clothing, and object he is holding, or anything else closely identified as part of his body

1. snatching a plate from someone’s hand, with taunting [Fisher v. Carrousel Motor Hotel]

e. P’s Awareness of Contact

i. NOT NECESSARY for P to have actual awareness at time of contact (sleeping)

5. ASSAULT

a. Defined:

i. Causing of APPREHENSION of Harmful or Offensive Contact

1. exists even if contact never occurs [ax and tavern case]

b. Intent

i. D must have intended to cause the apprehension of contact OR

1. Intended to cause the contact itself

ii. Intended Apprehension

1. filled if D only tries to frighten P, even if he does not intend to actually contact P.

2. Contact must have been POSSIBLE [Western Union v. Hill]

iii. Attempted Battery

1. assault even if NO intention to but P in apprehension of contact

iv. No Hostility Required

1. no intent to harm necessary

v. Transferred intent applies to this tort

c. “Words Alone” rule

i. words alone are not sufficient to prove assault

1. words must be accompanied by an overt act to make assault

a. EXCEPTION:

i. Famous gangster tells someone he will kill him – Assault.

2. Words may negate assault

a. Reaching for sword but saying “I won’t harm you now”

d. Imminence of threatened contact

i. Defined:

1. it must appear to P that the threatened harm is imminent

ii. Future Threats

1. Don’t constitute assaults

iii. Actual Present Ability to Cause Harm

1. NO Assault if D doesn’t have ability to IMMEDIATELY commit threatened harm [Western Union v. Hill]

iv. P’s Awareness of Danger

1. P MUST be aware of the threatened contact

v. Apprehension NOT the same as Fear

1. P must only believe that if he takes no action a harmful contact will occur

vi. Unreasonable Apprehension

1. Most Courts:

a. If a reasonable person would not have an apprehension of contact, then no assault

2. Restatement:

a. As long as defendant INTENDS to put P in immediate apprehension of bodily contact, then assault

vii. Threat to 3rd persons NOT actionable

1. P must have an apprehension that HE HIMSELF be subjected to harmful bodily contact

viii. Ability to carry out threat

1. D does not have to have ability to carry out threat

a. As long as P BELIEVES the threat is real and imminent

ix. Damages (same as Battery)

1. Nominal

a. P shows no out of pocket loss

2. Mental Suffering

3. Punitive

a. If D’s conduct is sufficiently outrageous

6. FALSE IMPRISONMENT

a. Defined

i. Restraint of one person over another W/O legal justification

b. Act

i. Volitional act OR

1. failure to act where a duty to do so is present

c. Intent

i. Desire to confine other in boundaries set by D OR

1. knowledge to a substantial certainty that confinement will result from actions

d. Transferred intent applies

e. Nature of Confinement

i. P must be WITHIN boundaries set by D

1. NOT applicable if P is merely prevented from entering a particular place

f. Means of Escape

i. Doesn’t matter IF P doesn’t know about an escape route

ii. Escape must be REASONABLE [Whittaker v, Sandford – boat]

g. Means by which confinement is enforced

i. Threats

1. If D used threats (and can carry them out) to confine P, liable

a. Can be express or implied

b. BUT:

i. Not liable if ONLY WORDS are used (unaccompanied by force or threats)

2. Threats TO OTHERS:

a. Threat to other which makes P confined, liable

3. Threat TO PROPERTY

a. Liable

4. Threat of FUTURE HARM

a. Not liable

i. Harm must be imminent

ii. Interrogation

1. liable if threatened w/ personal injury OR loss of property

a. not applicable to at will employees where JOB is only “property” – its not.

2. P’s desire to clear herself [Hardy v. Labelle’s]

a. No False Imprisonment

iii. Asserted Authority (cops, etc.)

1. Validity

a. P must only BELIEVE that D had authority over them

i. Rent-a-cop, etc.

2. If D legally had authority to imprison, then complete defense

a. Legal arrest for a charged crime OK

b. BUT

i. Offense officer arresting P for MUST be what officer says it is, or officer is liable [Enright v. Groves]

3. Actual submission to authority is required

h. Duty to aid in escape or release

i. P may consent initially to confinement, but if D is under a duty to release him at a later date there can be false imprisonment

1. Keeping someone on a boat [whittaker v. Sandford] & [Big Town Nursing Home v. Newman]

i. P’s Awareness of Confinement

i. P Must have been AWARE AT THE TIME

1. remembrance NOT required [Parvi v. City of Kingston]

j. Damages

i. Nominal

ii. Compensatory

iii. Punitive

7. Intentional Infliction of Emotional Distress (IIED)

a. Defined

i. Intentional or reckless infliction of severe emotional or mental distress by extreme and outrageous conduct

b. Transferred intent NOT applicable

i. 3 million people watching assassination of a pres. could sue shooter

ii. BUT

1. If tortuous act is committed against an immediate family member AND they know she is present, there is transferred intent [Taylor v. Vallelunga]

iii. Restatement view

1. TI applies if P suffers physical harm from watching tortuous act

a. Then it opens doors for mental damages

2. TI applies when P watches immediate family as victim

c. Extreme and Outrageous Conduct

i. Restatement

1. community would exclaim “outrageous!”

ii. Circumstances of case

1. court will entertain special relationship of D and P

a. P’s Situation

i. Young, senile, retarded

b. History of Pranks, etc.

c. Bill collectors

i. “outrageous conduct,” especially when pre-meditated

2. D MUST be AWARE of P’s particular sensitivities/circumstances to be liable

d. Actual Severe Distress

i. Medical effects

1. if D’s actions must cause P to seek medical aid

a. D’s actions must be severe

i. Causing 1 doctor visit over 6 years is not severe enough [Harris v. Jones]

b. Doesn’t need to be accompanied w/physical harm [Siliznoff]

ii. Reasonable standard

1. If D doesn’t know of P’s particular sensitivity, the reasonable man standard applies

2. Insulting Language

a. Words are almost never sufficiently outrageous [Slocum v. Food Fair Stores of FL]

e. Public Utility and common carriers

i. Stricter standards of liability apply

1. Hotels, trains, etc.

Intentional Interference with Property
1. TRESSPASS TO LAND

a. Defined

i. D enters P’s land or causes another person or object to enter P’s land

ii. D remains on P’s land after right to be there expires

iii. D fails to remove object from P’s land which he has a duty to remove

b. Intent

i. Intent only to place person or object on land

1. no intent to harm needed

2. Intent even if on land by mistake

c. Indirect invasions

i. Defined

1. D causes a tangible object to enter P’s land, even though D never entered land

2. Entry only has to be “Substantially Certain” to prove intent

ii. Particles and gases

1. Must show actual and substantial damage to property [Bradley v. Amer. Smelting]

iii. Air Space

1. P owns rights to land “up to the heavens”

a. Firing shots over land is a trespass [Herrin v. Sutherland]

2. Air travel

a. US owns rights to airspace over a certain height for air travel

iv. Refusal to leave

1. Applies both to People and Objects after their right to be on P’s land has expired [Rogers v. Board of Road Coms]

2. TRESSPASS TO CHATTELS

a. Defined

i. Intentional Interference with P’s use, enjoyment, or possession of personal property (not real estate)

1. if sufficient interference, may be conversion

b. Intent

i. Intent to harm no needed

1. only intent to do act which constitutes interference

c. Must be ACTUAL damages

i. P must prove some actual harm

1. P gets no nominal damages is D merely touches property [Glidden v. Szybiak –dog]

ii. Loss of possession, even for a sec., is deemed actual harm

3. CONVERSION

a. Defined

i. Like trespass to chattels, but forces a sale to D when it is fair to do so.

1. Dividing line is a “matter of degree”

b. Intent

i. Need not include a desire to harm P’s Possessory interest

1. D’s Innocent Mistake DOES NOT negate intent

c. What can be Converted

i. Tangible property

ii. Intangibles are becoming more and more common

1. promissory notes, stock certificates, insurance policies, etc.

d. Character of D’s Act in Determining whether conversion is appropriate

i. Dominion

1. extent and duration of D’s dominion or control over P’s property

ii. Good Faith

iii. Harm done to property

iv. Inconvenience

1. Inconvenience and Expense caused to P by D’s actions

a. Accidentally taking wrong hat off of a rack and soon after returning it

i. NOT CONVERSION

1. no harm done

2. D’s good faith

b. Keeping hat for 3 months

i. CONVERSION

1. interfered with P’s right to control and use property

v. How conversion can be committed by D

1. Acquiring Possession

a. Thievery

b. Fraud (writing bad check for something)

2. Removal of Goods

a. Must seriously interfere with P’s right to control Property

i. Moving furniture from house and telling P where it is and how to get it

1. NOT CONVERSION

ii. Same as above, but NOT TELLING

1. CONVERSION

3. Transferring the Chattel

a. UPS gives package to wrong person

i. CONVERSION

4. Withholding Goods

a. Refusing to return goods to the owner

i. Parking garage attendant

1. refuses for half hour

a. NO CONVERSION

2. refuses for month

a. CONVERSION

ii. Key is whether D has DOMINION over P’s property sufficiently

1. [Russell-Vaughn Ford v. Rouse]

a. Conversion

5. Destruction or Alteration of Goods

a. Clearest case

i. P stores fur coat with D; D changes size of coat, making it un-wearable

1. CONVERSION

6. Mere assertion of Ownership

a. NOT CONVERSION

i. As long as P’s possessory rights have not been altered by D’s actions

Defenses to Intentional Torts
1. Generally

a. 2 Possible Defenses to Intentional Torts

i. P CONSENTED to Invasion of Interest or right

ii. Defenses as a matter of Law

1. Privileges

a. When D damages P

i. BUT his actions are in furtherance of such social importance that he is entitled to protection

b. Distinguish from Prima Facie Case

i. PRIVILEGE must be pleaded and proven by D

1. NOT Element of P’s Prima Facie Case

ii. CONSENT

1. non-existence of must be part of P’s Prima Facie Case

c. Mistake

i. D’s conduct NEVER privileged merely because of his mistake

1. entering someone else’s land, thinking it is yours

a. still screwed; no privilege b/c of mistake, even in Good Faith

i. EXCEPTION

1. Self-Defense cases

a. Mistakenly, BUT REASONABLY, believes P was going to hurt him

2. Consent

a. General Rule

i. If P consented to an Intentional Tort

1. D NOT LIABLE

ii. Consent Defenses ONLY APPLY TO INTENTIONAL TORTS

b. Implied Consent

i. Can be implied from P’s Conduct, Custom, or Circumstances

ii. Manifestations

1. Any conduct, OR LACK OF conduct can be used

a. Test:

i. Would a reasonable person in D’s shoes have believed that P had consented to the tort?

iii. Real but Unmanifested Consent

1. When P SUBJECTIVELY consents, but he did not tell D this

a. P tells family he would let D use his court

i. P or his family never tell D

1. STILL NO TRESPASS – CONSENT

iv. Custom

1. if D can show it is customary for P, IN THAT SITUATION, to consent, Consent is implied

v. Inaction

1. reasonable person test again

a. [O’Brien v. Cunard S. S.]

c. Lack of Capacity to Consent

i. Where P is incapable of giving consent, manifested consent is negated

1. D must know that P is not able to give consent properly

ii. EXEPTIONS (all of the following MUST EXIST)

1. Incapacitated

2. Emergency

a. Immediate action is necessary to save LIFE OR LIMB

3. Lack of Consent NOT Indicated

4. Reasonable Man would have consented, if he could have

iii. Consent by Relative

1. If Doc. Can get consent from CLOSE RELATIVE

iv. Court Order

1. If crazy parents (Jehovah’s Witnesses) refuse to Consent to Kid’s Op.

a. Court order can give consent

v. Can’t Exceed Scope of Consent

1. Consent to Operate on Left ear DOES NOT give consent to Operate on Right ear [Mohr v. Williams]

2. Desirability is IRRELEVANT [mohr]

3. EMERGENCY can override this rule

vi. Pro Athlete’s Scope of Consent

1. only consents to those things covered by the rules of the game

a. taking a fist to the neck is not consented to by playing NFL football [Hackbart v. Cinn. Bengals]

d. Consent due to Mistake

i. P’s being mistaken as to the facts doesn’t generally negate consent by itself

ii. Mistake know or induced by Defendant

1. Invalidates Consent

a. P summons doctor to aid in labor.  D lies and says he is a doctor’s assistant in order to view the birth.  NO CONSENT [De May v. Roberts]

2. Collateral Matter

a. Mistake MUST RELATE to an ESSENTIAL part of the transaction or offense

iii. Duress

1. When P consents under Duress, the consent will depend on the immediacy and seriousness of the duress

a. Immediate Duress

i. P consents due to D’s THREAT OF FORCE OR False Legal Authority – NO CONSENT

b. Indirect Duress

i. Threats OF FUTURE harm DO NOT NEGATE CONSENT

iv. Consent to Criminal Acts

1. MINORITY (Restatement)

a. Consent is INVALID even if it concerns an illegal act

2. MAJORITY RULE

a. Consent is VALID if it concerns an illegal act

i. Death in Prize fight [Hart v. Geysel]

1. Consent negates the Tort here

3. Self Defense

a. Generally

i. Same as in Criminal Law

ii. In determining if the privilege existed, there are TWO QUESTIONS:

1. Was D Privileged to use force to defend himself?

2. Was D privileged to use the DEGREE of Force that he did?

b. What Torts this applies to:

i. Reasonable force can be used to prevent any threatened

1. Harmful Contact

2. Offensive Contact

3. Confinement and Imprisonment

ii. Negligent or Intentional Torts

1. Man swinging Cane negligently

a. D can use force to stop cane from hitting him

iii. D Bears Burden of Proof

c. Apparent Necessity

i. D can use reasonable force as long as he REASONABLY BELIEVES there is a threat of harm

1. “self preservation is the first law of nature”

2. REASONABLE MAN TEST here

d. Reasonable Force

i. D may only use force reasonably required to PROTECT HIMSELF from IMMINENT harm

ii. Retaliation NOT Privileged

1. Nor is using force against disarmed or helpless adversary

iii. Words alone do not give privilege

iv. Future Harm does not give privilege

1. threat of harm must be imminent

e. Degree of Force

i. D will be liable for any amount of force used against P which was not necessary to prevent harm

f. Deadly Force

i. Defined

1. Depends on the weapon AND way it is used

a. Black belt’s hand if used with applicable intent is DEADLY

b. Using butt of gun to stun P is NOT DEADLY

ii. When can D use Deadly Force?

1. D must be in danger of death or serious bodily harm himself

g. D’s Duty to Retreat

i. Split Views depending on jurisdiction

1. BUT D never has to retreat from his own home

ii. Restatement View

1. D doesn’t have to retreat if using NON-DEADLY force

2. D MUST RETREAT, if possible, before using deadly force

4. Defense of Others

a. General Rule:

i. Reasonable force can be used to intervene to prevent immediate harm to another

ii. Same idea of Reasonable force applies

b. Reasonable Mistake?

i. MAJORITY

1. Privileged ONLY if the you’re defending the “RIGHT” person

ii. RESTATEMENT

1. PRIVILEGED as long as you have a REASONABLE BELIEF the he was the aggressor

5. Defense of Property

a. General Rule

i. Right to defend real property and chattels is much like D of Self

1. Reasonable Force Doctrine Applies

2. BUT

a. Owner MUST make a verbal demand that intruder stop

i. Unless it will cause greater harm or will be useless

b. Mistake

i. Mistake as to Danger

1. Owner is privileged if he reasonably believes force is needed to protect his property

a. Real NON-PRIVILEGED intrusion MUST EXIST still

ii. Mistake as to Intruder’s Privilege

1. NOT PRIVILEGED

a. Owner must BE SURE P does NOT HAVE A RIGHT TO BE ON HIS PROPERTY

c. Deadly Force

i. Not allowed unless necessary to prevent death or serious bodily harm

1. Can’t shoot a thief for breaking into your house

a. UNLESS it is the ONLY WAY to prevent serious bodily harm

b. Can’t use a Spring-Gun either [Katko v. Briney]

i. Barbed wire OK

1. NOT Deadly

ii. D can’t use force through mechanical means which D would not be allowed to use in person

6. Recapture of Chattels

a. Generally:

i. D SOMETIMES has the right to use force to recapture a chattel

b. Limited Right

i. Reasonable Mistake NOT ALLOWED

1. EXCEPTION: SHOPLIFTING

a. A Merchant may make a reasonable mistake if suspicion of shoplifting exists [Bonkowsi v. Arlan’s Dept. Store]

c. Must be in “Fresh Pursuit”

i. After a period of time passes D MUST RESORT TO THE COURTS to recover the chattel

d. Deadly force NEVER privileged

e. Original Taking MUST be Wrongful

i. Possession obtained by FRAUD

1. If owner discovers fraud promptly, he may use force to regain the chattel [Hodgeden v. Hubbard]

f. D cannot “Breach the Peace” by using force to take back chattel

7. Necessity

a. Public Necessity

i. ALWAYS privileged when D’s acts were done to stop a DISASTER from occurring in the community

1. Firefighter can blow up P’s house in order to save the surrounding houses [Surocco v. Geary]

ii. Necessity MUST be CLEARLY SHOWN

iii. Defense holds as long as Necessity was APPARENT

1. Even if it did not in fact exist

b. Private Necessity

i. D is privileged to prevent injury to himself or his property by injuring private property

1. No less damaging way can exist

ii. Incomplete Defense

1. Technical Tort is Nullified if Privilege is found

a. BUT

i. D must pay actual damages which have stemmed from his acts [Vincent v. Lake Erie Transp. Co.]

iii. Owner may not resist with force

Negligence
1. Negligence v. Intentional Torts
a. Intentional Torts: Mental State Matters

b. Negligence: Mental State Irrelevant

i. D’s CONDUCT Alone imposes as Unreasonable Risk on Others

2. Components (Duty/Breach/Causation/Damages)
a. Duty:
i. A legal DUTY which requires D to adhere to certain standards of conduct to avoid unreasonable risks to others

b. Carelessness:
i. Failure of D to perform the Duty.

c. Proximate Cause:
i. D’s negligence MUST BE a close cause of P’s suffered harm

d. ACTUAL Damage:
i. P must suffer actual damage

ii. NO NOMINAL Damages

e. No Contributory Negligence:
i. Usually an Affirmative Defense proven by D.

3. Unreasonable Risk
a. P must show D’s conduct imposed an UNREASONABLE RISK on P (or class of people that P falls w/in)

i. NOT JUDGED BY RESULT OF HARM ALONE

1. D’s conduct must be unreasonable AT THE TIME D acted

a. Water Co. NOT negligent for 25 yr. old freezing water lines

b. Risk too remote

2. Inherently Dangerous Objects

a. Only negligence to leave objects (gun) which are inherently dangerous

i. Leaving Golf club out, although it causes harm, is not negligent – Not Inherently Dangerous Enough

b. Balancing Test: 

i. B(burden on D to avoid risk) < L (gravity of injury) x P (probability of harm)  B < LxP = LIABILITY

ii. The more serious the POTENTIAL INJURY, the less probability of occurrence is needed to impose liability on D

iii. Social Utility

1. Would society be better of if all D’s were permitted to act as D did?  Not liable then.  Opposite Applies.

4. The “Reasonable Person”
a. OBJECTIVE STANDARD

i. “reasonable person of ordinary prudence”

b. Reasonable Person “Under the Circumstances as D”

i. Includes Physical Characteristics of D

1. Physical Disability: “Reasonable [blind, retarded, etc.] Man

a. Sudden Disability

i. If D DOES NOT KNOW of Disability or likelihood that it will occur to him, NOT LIABLE

b. Blindness: “Reasonable Blind Person”

2. Mental Attributes:
a. DOESN’T MATTER if you are stupid or hot-headed

i. Hay Rick Case [Vaugh v. Menlove]

3. Insanity:
a. Insanity is NO DEFENSE

i. UNLESS it is unexpected

4. Intoxication NOT RELEVANT

5. Children
a. “Reasonable person of LIKE AGE, INTELLIGENCE, and EXPERIENCE”

b. EXCEPTION:

i. Engaging in conduct that is an Inherently Dangerous ADULT ACTIVITY

1. Driving Snowmobile: Negligent by Kid

c. KNOWLEDGE of a “reasonable person”

i. Ordinary Experience

1. D is thought to know (even if he doesn’t in fact)

a. Gravity

b. Wood Burns, etc.

ii. Strangers to a community NOT given a break

1. Person from SoCal will still need to know how to drive in a blizzard if they visit Minnesota

iii. Duty to investigate

1. A Reasonable Person will investigate things to end ignorance

a. Checking Bald tires, etc.

d. CUSTOM of a certain class of D’s

i. D Landlord is liable for leaving standard glass in apartment: Safety glass is the CUSTOM of the industry

e. EMERGENCIES

i. D NOT HELD to as high of a standard in emergencies

1. Cab driver who is car-jacked jumps out of moving car, injuring others: NOT NEGLIGENT

ii. D IS LIABLE if he causes the emergency

f. ANTICIPATING CONDUCT OF OTHERS

i. Special Relationship btw D and P

1. Shrinks held negligent for not warning woman that a patient of theirs wanted to kill her [tarasoff v. UC Regents]

5. Malpractice
a. People with special training (doctors, pilots, etc.) are held to a higher standard than laypeople

b. Act as a “reasonable professional with the level of skill commonly possessed by members of the profession in good standing”

i. Professional’s Negligence can ONLY be proven through EXPERT TESTIMONY

1. Ankle Case – D NOT Negligent, b/c other doc. Wouldn’t testify as to how a reasonable doctor would have acted

ii. UNLESS the fuckup is so obvious a layman would notice it

1. Leaving sutures in a persons stomach

c. Standards of the (local) community for medical care

i. OLD RULE:

1. Docs must only act as local docs would

ii. NEW RULE:

1. Docs must act as any other reasonable doctor would (national Standard)

d. OBJECTIVE STANDARD

i. D’s OWN training and experience are irrelevant

1. Pilot held to “minimum standard applicable to ALL pilots”

e. INFORMED CONSENT

i. Docs MUST tell Patients all MATERIAL RISKS of operations

1. UNLESS P’s “well-being” would be compromised

ii. P must show that he would have DECLINED the treatment if the risks had been told to him to recover

1. Causal connection must exist btw not telling patient of risk and actual harm suffered to recover

6. Failure to Act Liability
a. GENERALLY: the law does NOT impose a duty to act.

i. 2 exceptions: Failure to Rescue and 3rd Party Liability Cases

b. FAILURE TO RESCUE:

i. Special relationship exists (father-son)

ii. D created the peril

iii. D volunteers to help P, leading to P’s reliance on D

1. saying you’ll save someone, and then bailing out

c. 3rd PARTY WRONGDOER CASES

i. Landlord-Tenant Cases

1. MORE than simple relationship needed here

a. Notice of Repeated Crimes IN BUILDING

i. i.e. future crimes are foreseeable

b. Landlord has EXCLUSIVE CONTROL over area

ii. Parent-Child Cases

1. Liability for acts of child ONLY if the SPECIFIC HARM done was FORESEEABLE [Linder v. Bidner] and parents could have prevented the harm

iii. Mental Health Professionals

1. NO DUTY TO ACT UNLESS: “patient has communicated a serious threat of physical violence against a reasonably identifiable person”

7. Violation of Statute (Negligence Per Se)
a. Proof P must offer when asking judge to adopt a statute as a standard of care:

i. P is in the class the statute was intended to protect

ii. P’s suffered harm was the TYPE the statute was intended to prevent

iii. The statue is appropriate to use as a basis for imposing tort liability

b. If there is no duty under common law you cannot use the statute to impose tort liability

8. Res Ipsa Loquitor (negligent event speaks for itself)
a. To get to a Jury, P must show:

i. Accident was a type which ordinarily DOES NOT OCCUR in the ABSENCE of Negligence

ii. D had EXCLUSIVE CONTROL over DANGEROUS INSTRUMENTALITY

1. hotel DOES NOT have EXCLUSIVE CONTROL over guests throwing objects into street

iii. Accident is not because of P’s own actions

b. Multiple Defendants

i. When P can show that a group of people probably were negligent, but can’t show exactly which one, Res Ipsa can be used to get damages from all of them.

ii. Special Relationship Needed

1. Medical Team held jointly liable for injury to P [Ybarra]

9. Cause in Fact
a. “But For” test

i. More probable than not that w/out D’s conduct injury wouldn’t have occurred

b. Multiple Causes:

i. Multiple INSUFFICIENT Causes:

1. 2 or more negligent, each by themselves wouldn’t have caused harm

2. BOTH Liable

ii. Multiple SUFFICIENT Causes:

1. 2 or more causes, each would have caused harm on their own

2. Any KNOWN source liable for whole damage

c. Expert Testimony CAN be used to prove causation

i. Mainly in Medical Malpractice

d. Double Fault

i. When P does not know who out of many parties committed actual negligent act, all D’s are liable

1. Leave it to the D’s to decide who pays by proving they were NOT negligent [Summers – 2 Hunters]

a. Must only bring “substantial portion” of possibly negligent Ds into court [Sindell v. Abbott labs]
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