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I. Development of Liability Based Upon Fault


A. Historically, tort law based on writs of trespass



1. Writ of trespass




a. For direct and forcible injuries



2. Writ of trespass on the case




b. For tangible injuries to person or property



3. Based on cause rather than fault




a. Anonymous, King’s Bench 1466

i. The rule in this case is that the person who caused the trespass is liable w/o regard to fault.


B. Weaver v. Ward



Issue: Whether D was liable for trespass for the accidental shooting of P



Holding: Yes. D was liable for trespass for the accidental shooting of P

Concept: Liability because of cause still in use at this time, but the court gave an exception to liability for trespass w/o fault.


C. Brown v. Kendall

Issue: Whether D was liable for trespass for poking P in eye accidentally w/o intent to harm.

Holding: No. D was not liable for trespass for poking P in eye accidentally w/o intent to harm.

Concept: Transition to concept of no liability for trespass w/o intent to harm.


D. Cohen v. Petty

Issue: Whether D is liable for negligence because he failed to foresee a fainting attack while driving a car and losing control of it.

Holding: No. D is not liable for negligence because he failed to foresee a fainting attack while driving a car.

Concept: Complete transition to torts based on the notion of fault. Cannot be liable for damages if not found negligent.


E. Spano v. Perini

Issue: Whether D can be held absolutely liable for damages caused by blasting w/o proof of negligence

Holding: Yes. D is absolutely liable for damages caused by blast w/o proof of negligence

Concept: An exception to the rule of no liability w/o intent or negligence is for “ultrahazardous” activities such as blasting. Known as strict liability.

II. Intentional Torts


A. Intent



1. Desire to cause harm

2. Intent not only entails desire, but also knowing with substantial certainty that harm or offensive contact would occur. (Garratt v. Dailey)

4. Mistake does not negate intent. 

a.You can be held liable for your mistake because you are taking a risk by acting. 

b.The mistake doesn’t even have to be reasonable. (Ranson v. Kittner)

5. In tort law, mentally ill people can be found liable for battery and are capable of intending to do harm. (McGuire v. Almy) 



6. Transferred intent. 

a. When harm befalls someone other than the person you intended to harm, you are still liable for trespass. (Talmage v. Smith)


B. Battery



1. A person is liable for battery when he/she:

a. Acts intentionally to cause…

b. …a harmful or offensive contact


i. If a reasonable person would find the contact offensive.

c. A harmful or offensive contact occurs


i. The P need not be aware of the contact.

2. The element of offensive contact in battery. (Fisher v. Carrousel Motor Hotel)

a. No need for actual physical contact required.



3. Policy: To prevent violation of personal space.


C. Assault



1. A person is liable for assault when there is:

a. Intent to cause… 

b. …an imminent apprehension of 

1. A reasonable person would understand that harm or offensive contact was about to occur.

c. …harm or offensive contact



2. Words w/o action do not constitute assault



3. I de S et ux. v. W de S



4. Western Union Telegraph v. Hill

Concept: The P must have had a reasonable apprehension that D would’ve been able to reach across the counter and cause an offensive contact. 

5. Policy: Similar to battery, to protect one’s bodily integrity and psychological well being; also to prevent disturbances of the peace 


D. False Imprisonment



1. A person in liable for false imprisonment when there is:




a. Intent to…




b. restrain the physical liberty of another…

i. Restraint by threatening others or property also constitute false imprisonment




c. w/o adequate legal justification.



2. Big Town Nursing Home v. Newman

3. P must be aware of imprisonment.  

a.Consciousness as a required element of false imprisonment. (Parvi v. City of Kingston)

4. P must prove or establish that he/she did not consent to confinement or restraint.



5. Enright v. Groves




Concept: False arrest.



6. Whittaker v. Sandford

7. Liable for false imprisonment if D fails to provide a means of escape or has a duty to provide a means of escape



8. Policy: Not to have your autonomy limited or confined to a space.


E. Intentional Infliction of Mental Distress



1. A person is liable when there is: 




a. Intent…

b. to cause…




c. severe emotional distress…




d. with outstanding and extreme conduct.



2. State Rubbish Collectors Assoc. v. Siliznoff



3. The emotional distress must be severe. (Slocum v. Food Fair Store)

4. The conduct of the D must be extreme and outrageous in order for D to be held liable for infliction of mental distress (Harris v. Jones)

5. D must be aware of P’s presence. Also, again emphasizing the required element of intent. (Taylor v. Vallelunga)

6. Usually requires proof of physical manifestation of mental distress otherwise, must prove severity of conduct


F. Trespass to Property



1. Elements required:




a. Intent…




b. to enter on to P’s real property




c. w/o permission



2. No damage required



3. Again mistake does not excuse liability



2. Dougherty v. Stepp

Concept: Establishes liability for trespassing on to P’s property w/o damage.



3. Bradley v. American Smelting

a. Minority ruling. Some sort of damage from particles were required otherwise no liability

b. Nuisance


i. Protecting interest and enjoyment of the land

c. Trespass


i. Protecting exclusive possession of the land

4. The owner of the real property is owner of the space above and below his/her land (Herrin v. Sutherland)

a. Invasion of these areas constitutes trespass within a reasonable limit



5. Rogers v. Kent County

a. Concept: After permission for a structure or other thing on P’s land has been retracted and that thing has not been removed, D is liable for trespass. In this case, D failed to remove a fence post.


G. Trespass to Chattels



1. Elements required




a. Intentional…




b. intermeddling w/a chattel




c. resulting in…





i. damage to chattel

ii. possessor deprived of chattel’s use for a substantial amount of time





iii. bodily harm to possessor



2. Example: Glidden v. Szybiak

a. D’s climbing on dog’s back did not constitute a trespass of chattel since no damage was done



3. Example: Compuserve v. Cyber Promotions

a. D’s spamming of P’s servers considered trespass to chattels since emails tied up server time, potential crash and also damaged P’s reputation.

b. Again emphasis placed on damages to P’s chattels


H. Conversion

1. Intentional exercise of dominion so serious that it requires the D to pay for the value of the chattel

2. Main difference from trespass to chattels is that the chattel cannot be recovered.

3. Destruction of property is also considered conversion



2. Pearson v. Dodd

a. D’s unauthorized use of information from P’s files does not constitute a conversion since information is not considered property and the files were not destroyed or damages. P still could use files.

III. Defenses or Privileges to Intentional Torts

A. Consent


1. For all affirmative defenses, burden is on D


2. Willingness for something to occur



a. action



b. result


3. Failure to object may be considered consent

4. Would the reasonable person assume consent or understand actions to be consent?

5. Example: O’Brien v. Cunard S.S. Co.

a. D is not liable for assault since a reasonable person under the circumstances would understand that P’s actions indicated consent to the vaccination



6. Hackbart v. Cincinnati Bengals

7. Consent must be given for the precise medical procedure agreed to. Otherwise, the patient can claim battery (Mohr v. Williams) 

B. Self Defense


1. Threat must be immediate


2. The response to attack must be reasonable



a. Proportional response



b. Cannot use deadly force against non-deadly threat



c. Against deadly force




i. Majority approach – No need to retreat



ii. Minority approach – Required to retreat (Restatement 2nd)





- Unless at home





- Reasonable possibility of retreat


3. Not liable for reasonable mistake in injuring or killing attacker


4. Retaliation not a basis for self defense




C. Defense of Others


1. A party can use reasonable force in defending a third party


2. Two approaches



a. The third party must actually have privilege




i. If mistaken as to privilege then party is liable

b. The defending party also has to have a reasonable belief that third party has privilege (Restatements 2nd)


i. No liability for reasonable mistake

D. Defense of Property


1. Only reasonable force can be used to protect property


2. Deadly force not permitted in defense of property



a. Spring guns (Katko v. Briney)

b. Exception: When occupant’s safety is threatened in a deadly fashion


3. Reasonable mistake is no defense against liability

E. Recovery of Property

1. A person may use reasonable force to recover property when in “hot pursuit” of tortfeasor. (Hodgeden v. Hubbard)

2. The party is liable if he makes a mistake as to the innocence of the wrongdoer.

3. Majority of states have adopted merchant’s privilege

a. Merchant can use reasonable force to detain a person to reasonably investigate theft (Bonkowski v. Arlan’s Dept. Store)

b. Merchant generally not liable for mistake

F. Necessity


1. Public necessity (Surocco v. Geary)

a. When a D destroys private property to protect the community, D is not liable

b. The needs of the few are less than the needs of the many

c. Example: Burning a house to prevent the spread of a fire.


2. Private necessity (Vincent v. Lake Erie)



a. When D damages private property to protect his own property.



b. Not a complete defense




i. D is still liable for the damage caused.

c. Example: D’s boat was tied to the dock during a storm. D’s boat would’ve sustained damaged if not docked. D’s boat caused subsequent damage to the dock. D is liable to owner of the dock.

G. Discipline


1. Parent has the privilege of physically disciplining child.



a. Also includes legal guardian/in loco parentis.

2. Teachers are also privileged in using reasonable force in disciplining student

H. Justification


1. Only NY has adopted this defense

2. Not unlawful to reasonably restrain for the purpose of preventing injury or harm to property or others.

IV. Negligence


A. Elements



1. A duty to use reasonable care.



2. Breach of that duty



3. Causation by the conduct of damage



4. Damage occurred from the negligence


B. Negligence formula



1. Learned Hand formula




a. B<PL





i. B=burden of avoiding the risk





ii. P=probability that the harm will occur





iii. L=liability/consequences of the harm

b. If the burden is less than the probability times the consequences then the D should be held liable

c. Limitations

i. Difficult to determine probability of some things occurring

ii. Difficult in placing a value of certain harm i.e. human life

iii. Cost also associated with finding P



2. Kaldor Hicks Superiority

a. If winners win more than the losers lose then change from state A to state B is Kaldor Hicks superior

b. Compensation not required



3. Pareto Superiority

a. When one person is better off and no person is worse off then change from state A to state B is Pareto superior

b. Problem w/ envy 



4. Calabresi

a. The desired goal is the minimization of accident and avoidance costs

b. Impose liability on the person who can best minimize accident and avoidance costs



5. Coase Theorem




a. Same technology will be implemented no matter what the rule.




b. World will still be different


C. Standard of Care



1. Elements

a. The reasonable person




b. A minimum standard of care



2. With regard to risks you are aware of



3. Also risks that you should have been aware of




a. Ignorance not a defense



4. Inferior knowledge

a. Traditional rule was that mental disability was not taken into account in reasonable person standard

b. If mental capacity prevents full awareness of risk, standard of care would be…



5. Superior knowledge




a. Still the same standard of reasonable care




b. Relevant as to breach of duty

c. Expected to use superior qualities in manner reasonable under the circumstances



6. Distractions are relevant



7. Community standards not relevant to standard of care.



8. Emergencies




a. Should be viewed as a circumstance




b. Sudden, unexpected occurrence calling for immediate action




c. If D created emergency, than not ameliorating



9. Physical characteristics or disabilities




a. Disabilities give rise to different standard of care




b. Standard of care

i. What a reasonably prudent person w/ that disability would do under the circumstances. 



10. Age




a. Another circumstance




b. Standard

i. What a reasonable prudent child of like age and experience would do.





ii. Until the age of 18

c. Majority rule: When a child engages in adult activities than the standard is an adult standard.



11. Mental delusions (Breuning v. American Family Insurance)

a. Sudden offset mental delusion w/o forewarning, then exception to reasonable person test.


i. Minority rule


b. Insane persons are held to the reasonable person test.



12. Professions




a. The standard is the reasonable prudent professional





i. Custom of the profession




b. Reasonable mistakes allowable




c. Generally requires expert testimony




d. Key is isolating professions w/ specialized skills




e. Specialists held to a higher standard




f. Locality rule





i. Medical standard within a locality





ii. Rejected nearly in all jurisidictions




g. Medical malpractice





i. Informed consent






- Patient must be informed of all risks

- Whether a reasonable patient would consider the piece of information material or critical to consent.

- Existence of a material risk unknown to patient

- Failure to disclose material risk

- A reasonable patient would consider that information material

- The patient would have chosen a different course of action

- The risk manifests itself in harm to the patient





ii. Exceptions to informed consent






- Risks that are obvious 






- Emergencies






- Therapeutic privilege

D reasonably concludes that patient would choose a course of action that would make the patient worse off. D must suffer from some kind of irrational fear or mental illness.





iii. Failure to disclose financial interests is negligence.



13. Aggravated or “gross” negligence




a. Required for punitive damages




b. Relevant to trespassers




c. Relevant to guest statutes



14. Advanced standard of care




a. Court made rules via stare decisis





i. Pokora case




b. Legislation/statutes





i. Statutes are the standard of care





ii. Litigation usually involves statutory interpretation

iii. Criminal or regulatory statutes are used only when the facts are applicable

- P must be in class that the statute was mean to protect

- The harm to P must be the same which the statute was trying to prevent




c. Violation of statutes





i. Negligence per se

- any violation of statute is considered negligence in itself





ii. Evidence of negligence

- requires D to show reasonableness in violating statute

- violation only supports a finding of negligence





iii. Negligence per se w/ excuse

- the party who violated statute may offer an evidence of excuse for violation


- incapacity


- lack of knowledge


- inability to comply


- emergency





iv. Must be a relevant statute to duty of care

- P must be in class of people the statute was intended to protect

- the harm must be the harm that the statute intended to protect the P from; examine purpose of the statute                    



15. Proof of Negligence




a. Circumstantial Evidence

i. Evidence of facts that a jury could infer that the D was negligent




b. Res Ipsa Loquitar (Byrne v. Boadle)

i. Allows P for ct. to give order that the accident speaks for itself

ii. Elements

- Event that harmed P ordinarily doesn’t occur except for negligence

- The harm inducing instrumentality must be in the D’s exclusive control

- Harm must not be from P’s own negligence; or D had a duty to P ; or P is in some knowledge disadvantage





iii. Advantages






- Gets past need for expert testimony

- Eliminates need to prove violation of statute or other standard of care

- Ybarra – multiple D’s held liable; not widely accepted. 





iv. Effects of doctrine

- Inference of negligence






- Presumption of negligence 






- Shifts burden of proof to D

V. Defenses to Negligence


A. Contributory Negligence



1. Basically P’s fault



2. Only 4 states still adhere to this defense



3. Last clear chance




a. D is still liable if D had last chance to avoid accident


B. Comparative Negligence



1. Pure 

a. Allows P to recover full amount even if D is less negligent than P.



2. Modified

b. Allow P to recover if P’s negligent only if less than D’s negligence.


C. Assumption of Risk



1. Express




a. Express assumption by signing a waiver 




b. Cts. leery of enforcing this





i. Uneven bargaining power





ii. Public interest





iii. Violation of a safety statute



2. Implied




a. Most states have abolished this doctrine




b. Elements





i. Acknowledgment of existence of risk from D





i. Has knowledge of risk





ii. Voluntarily exposes himself to risk




c. Only defense against strict liability




d. Seat belt defense





i. If technology was easy to use


D. Statute of Limitations



1. Damage rule




a. S/L runs at time of damage



2. Time of discovery rule

a. S/L runs at time P discovered or when a reasonable person would have discovered damages.


E. Immunities



1. Status based



2. Courts will not hear cases between parties based on status



3. Parent-child



4. Charitable

a. Policy: Charitable function might be hampered by paying for tort liability

b. No longer valid due to the arising of liability insurance  



5. Courts have abrogated many of these immunities



6. What is duty then if no immunity?



7. Sovereign 




a. Every state has legislation waiving immunity





i. Contracts

b. In general, sovereignties immune if acting in their governmental capacity.

c. Not immune if acting in a proprietary function

d. Duty of the sovereignty


i. Delong case

VI. Causation-in-fact


A. But for test/Sine qua non

1. A D’s negligence is not cause of P’s harm if P would’ve been harmed anyway.

2. P would not have been harmed, but for D’s negligence


B. Substantial factor test



1. D’s negligence was a substantial factor in causing P’s harm


C. P has burden of proof for causation



1. Circumstantial evidence permissible.


D. Frequently causation proved through expert testimony



1. P’s expert must show that D’s negligence probably caused P’s harm




a. More likely than not




b. More than just possible



2. D just has to show other possible causes of harm


E. Majority of jurisdictions adopted Daubert standard



1. Judge has gatekeeper function




a. Determines if scientific approach is:





i. scientifically valid





ii. can be applied to case; relevant




b. Does not have to be generally accepted by scientific community



2. Daubert factors




a. Peer review




b. Tested




c. Research performed by experts




d. Known or potential rates of error




e. Acceptance by scientific community


F. Decreasing probability of survival (5 year) (Hershovitz)

1. Reduction from >%50 to <%50 then jury can conclude that D’s negligence caused P’s reduction.


G. Concurrent causes

1. One negligent act plus another non-negligent act, the tortfeasor still held liable

a. 2 fires example (Anderson v. Minneapolis, St. Paul RR Co.)

2. Only one of two D’s could’ve caused harm, both are held jointly and severally liable (Summers v. Tice)

3. Companies acted in concert to cause harm => blasting caps case (Dupont v. Hall)

4. Market share liability => One of multiple D’s caused harm through a product manufactured by all the D’s. D’s who have substantial share of products are held severally liable. (Sindell v. Abbott Labs)

a. Burden shifts to D to show that their product couldn’t have caused damage

b. If can’t show proof, D’s held severally liable for their market share

VII. Proximate Cause


A. No rules, just approaches


B. The threshold question is how far the chain of events do you go down?



1. Policy question


C. Proximity in time and space


D. Take your P as you find them



1. Example: P has an eggshell skull



2. Solid universal rule


E. Directness test (Polemis)



1. Whether harm came as a direct consequence of negligence act



2. Harm came from a continuous and unbroken sequence of events


F. Foreseeability test (Wagon Mound 1)



1. Was the damage foreseeable? 




a. If yes, the D is liable

2. Doesn’t matter the method the harm occurred. Only have to foresee the actual harm.


a. Solid universal rule


G. Most courts use a combination of directness and foreseeability.


H. Cost Benefit analysis (Wagon Mound 2)



1. Learned Hand analysis to the risk



2. Foreseeability doesn’t matter


I. Bosom of time test

1. Once things have settled down, there are no extra risks, the D is no longer liable for any further damages.

2. Things settled to background risk


J. Who gets to decide?



1. Instruction to jury determined by judge

a. Trying to get judge to give instruction favorable to your party to jury


K. Duty (Palsgraf)

1. Only have duty to parties that could reasonably have been foreseen to have been damaged


a. Orbit/zone of damage

2. Dissent: Owe a duty to the world


L. Rescuers foreseeable


M. Intervening causes



1. Acts of human beings can but not always




a. Must be unforeseeable act



2. Malicious, unforeseeable act



3. Examples




a. Leaving keys in the car




b. Driving home drunk

VIII. Joint and Several Liability

A. Concerted action


1. Two or more D’s acting in concert


2. Held jointly and severally liable

B. Concurrent tortfeasors


1. Two unrelated negligent acts causing single indivisible harm


2. Some jurisdictions have gone to comparative fault

C. Satisfaction


1. Recovery on judgment rendered.


2. Once you get judgment from one D, can’t get another judgment from another D

D. At common law, a release of one D, released all the D’s


1. Modern trend, craft them as covenants not to sue.

E. Mary Carter agreement


1. One D promises P a sum of money and then assists P against other D’s


2. Some courts hold agreement unenforceable


3. Policy: to encourage settlements

F. Contribution


1. D’s can seek contribution from other D’s to alleviate unfairness.


2. Modern trend is basing contribution on comparative fault


3. Can’t seek contribution from D who is immune from P


4. Approaches for non settling D



a. Non settling D can sue settling D for contribution




i. Minority approach



b. Non settling D can’t get contribution from settling D if in good faith




i. Majority approach




ii. Extra litigation for what constitutes good faith



c. P can only take pro rata share from non settling D’s



d. Settling D cannot sue for contribution at all




i. Minority rule

G. Indemnification


1. Shifting of loss to another


2. Fairly rare

3. Passively negligent party can seek indemnification from actively negligent party

H. Apportionment of Damages


1. If harm is divisible, there is no joint and several liability.

IX. Owners and Occupiers of Land


A. Off the premises



1. Duty of reasonable care



2. Rule applies to foreseeable deviation


B. On the premises



1. Trespassers




a. Discovered





i. Exercise reasonable care




b. Undiscovered





i. Refrain from willful and wanton activity



2. Licensees




a. Not a trespasser




b. Has permission to be on land




c. Not an invitee




d. Obligation to exercise reasonable care




e. Warn licensee of latent defects





i. Restatements – “reason to know” of latent defects



3. Invitees




a. On the property, expressly or implied for the purpose of business




b. Church is considered a business




c. Status can change




d. Obligation is to exercise reasonable care




e. Duty to reasonably inspect for latent defects




f. Duty to keep the premises reasonably safe



4. Rejection of categories




a. Reasonable care is the standard for all lawful visitors.




b. Minority view.

X. Strict Liability


A. Wild animals



1. Owner of animal is strictly liable



2. Owner of domestic animal which is known to be vicious


B. Rylands v. Fletcher

1. A person who brings upon his land something that is likely to do harm not for common usage is strictly liable

2. 1st Restatements approach: If a person is strictly liable for activities that cannot be made reasonably safe and not for common usage 


C. 2nd Restatements approach



1. Abnormally dangerous activities



2. Test for abnormally dangerous activities




a. High degree of risk




b. Likelihood that the harm will be great




c. Inability to eliminate risk by the exercise of reasonable care




d. Whether the activity is commonly used




e. Appropriateness of activity




f. Benefit to community



3. Balance factors; no factors outweigh the others


D. Defenses

1. P’s harm must be attributable to risk associated with abnormally dangerous activity.

2. Acts of God

3. Unreasonable assumption of the risk

XI. Final Exam


A. Closed book and closed note exam


B. 30 minutes to read exam


C. Read carefully


D. 3 hour exam


E. Exam covers everything including owners and occupiers of land


F. Part 1



1. fact pattern



2. 4 parts



3. Answer by parts



4. Extra facts laid


G. Part 2



1. Thought question



2. Policy analysis



3. Analysis of litigation; or big case



4. Argue pros and cons



5. 2 parts


H. 360 total points

1. Divide number of points by 2 = the amount of time you should spend on it.

2. Don’t write your answer as an outline.

3. Don’t recap facts.

4. Identify issues. Use initials of characters. 

5. Write the principle.

6. Work the facts.

7. Analysis matters more than conclusions.

8. Don’t repeat principles or rules. 

9. Proximate casue issue on the exam


a. Must choose lense

10. Cite the case accurately. Similar fact pattern.
 

