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Chapter 1:  Introduction to Estate Planning
I. General Information

a. Devise

i. Leave by will

b. Descent

i. Intestate succession

1. Intestate = not leaving a will

c. Testator 

i. Person who died and left a will

d. State legislature decides how property descends by intestate succession

e. One who receives property under will 

i. Beneficiary

ii. Devisee

iii. Legatee

f. One who receives property that passes by descent

i. Heir

g. Escheat

i. Property passes to the state

II. The Power to Transmit Property at Death:  Its Justification and Limitations

a. Section 207 – concerning Indian lands, with portions of land that are 2% or less of the total acreage and worth less than $100, would escheat to the govt for benefit of the tribe [Hodel v. Irving, B3, N1-3]

i. Found unconst’l because abolishes both descent and devise

1. Completely takes away one of the sticks in the bundle

ii. State and national governments can alter the laws regarding descent, devise, and transfer of property without having effected a taking of property [Irving Trust v. Day, B3, N3]

1. For example, the state can decrease the amount of the elective share from ½ to 1/3 and this is not a taking because we are dealing with the property as a while, not an identifiable share as in Hodel

b. Takings – things to consider

i. Economic impact

1. Considering the “right to leave property at death” and the “right to use during life or transfer during life”

a. Life ins. – leave property at death that they do not use during life


ii. Expectancy

1. Investment backed expectation – consider whether expectancies spent in anticipation of getting the property

iii. Average reciprocity of advantage 

1. People burdened by regulation also benefited by it

c. Restrictions on inheritance 

i. Const’l if not too restriction, not unreasonable (majority rule) [Shapira v. Union Nat’l Bank (conditioned inheritance upon marrying Jewish girl with Jewish parents w/in 7 years), B24, N6-7]

ii. Must be able to identify the requirement

1. Example – condition upon remaining true to Catholic faith, unconst’l, but conditioning upon membership to Catholic church is okay [B28, N7-8]

iii. Some restrictions may be void b/c of public policy

1. Example – condition upon not marrying or on divorcing someone

iv. May refuse to enforce provision that disrupts family relations

1. Example – condition that daughter-in-law must change her last name – not enforceable

v. Restrictions that result in waste, not enforceable

1. Example – condition to tear down a house

2. Testator could have done it while he was alive, but if so then he would suffer the econ consequences, if leave condition to destroy property then the econ consequences are on others

vi. Restatement view – restraint to induce a person to marry within a religious faith is valid if, under the circumstances, the restraint does not unreasonably limit the transferee’s opportunity to marry

1. Restraint unreasonably limits the transferee’s opportunity to marry if a marriage permitted by the restraint is not likely to occur

vii. Posner – dead no longer able to deal with changing conditions, can’t plead case to the testator

III. Transfer of the Decedent’s Estate

a. Probate and non-probate property

i. Probate – property that passes under the decedent’s will or by intestacy

ii. Non-probate – property passing under an instrument other than a will which became effective before death

1. Examples

a. Joint tenancy property – decedent’s interest vanishes at death; survivor takes the whole; survivor needs only to file a death certificate of the decedent to take title to JT property if it is real estate

b. Life insurance – proceeds paid by ins co to beneficiary named in ins K; ins co will pay upon receipt of death certificate of insured

c. Contracts with payable-on-death provisions

i. Ie. pension plans

d. Interests in trust

b. Administration of Probate Estates

i. History and terminology

1. Personal representative – oversees arrangements after decedent’s death

a. AKA – executor or administrator

i. In Georgia, administrator with the will annexed = person, other than an executer, appointed and qualified to administer a testate estate, including a testate estate already partially administered and from any cause unrepresented (takes over for a personal representative that has to stop)

b. Duties

i. Inventory and collect the assets of the decedent

ii. Manage the assets during administration

iii. Receive and pay claims of creditors and tax collectors

iv. Distribute the remaining assets to those entitled


2. Devise v. bequeath

a. Devise real property to devisees

b. Bequeath personal property to legatees

c. With no will

i. Real property descends to heirs

ii. Personal property is distributed to next-of-kin

ii. Probate procedure

1. Creditors

a. Probate ensures that they get money they are owed

b. Must submit claim in timely fashion

i. Non Claim Statutes

c. Some states require actual notice, others do not

i. SCOTUS suggests that with short non-claim statute, must give actual notice

2. Takers

a. Purpose of probate for takers

i. Maintains efficiency to ensure quick distribution

ii. Provides evidence of who is actual taker

3. Many try to avoid probate

a. Expensive and full of hoops to jump through

b. May need probate if need help collecting property

4. To probate or not to probate

a. If looks like debts are high enough to exhaust assets – probate

b. If there is problem with taxes – probate

c. Need to prove title – probate

d. Minor children – probate

e. Real estate involved – many states have mechanisms for transferring title outside probate, so if you can prove you are the one entitled to title – no probate

IV. Estate planning problems

a. Considerations

i. Pay all “just debts” – does this require paying off mortgage?

1. Has gone both ways – may have to pay off, may not, if do have to pay off, may be with payments or completely

ii. Are estate taxes “just debts” 

1. Has gone both ways

iii. Should have provision for back-up administrator, executor may be this person, but should be so designated

iv. When leave property to children should set up provisions for how they get it if they are minors

v. Residence – depends on how title was held

vi. Need to appoint guardianship for children

b. Professional responsibility

i. Majority rule is to allow suits for malpractice by third-party beneficiaries [Simpson v. Calivas (son suing father’s atty for using term “homestead” without clarification), B59, N12-13]

1. Some courts do not allow such suits – no privity of K

a. Privity requirement is good in that the atty can serve the client completely without worrying about others

2. Majority rule recognizes that “the only person who has a valid claim has suffered no loss and the only person who has suffered a loss has no valid claim”

3. If estate brought suit there is a problem of showing actual damages, and the estate would get such damages, not the person left out or wronged by malpractice of the atty

ii. Other possible malpractice claims

1. Failure to take precautions to ensure validity of will (capacity, not under undue influence, etc.)

2. Ambiguity

3. Failure to get witnesses or qualified witnesses

4. Rule against perpetuities

5. Overlooking an estate tax problem

6. Self-dealing

iii. Attorney owes duty to deal with clients in good faith [Hotz v. Minyard (father and daughter had same atty, daughter asked to see will of her father and atty showed her an earlier version, not the real one in effect), B66, N13-14]

c. Collateral estoppel problems in will contests

i. Probate court decisions do not block claims by CE because CE requires identical proceedings

ii. Some had said that CE blocks suits about testator’s intent after probate proceedings because probate proceedings determine testator’s intent

V. Determining death

a. Uniform Simultaneous Death Act

i. If no evidence of one surviving the other then pass property as if each had survived other

ii. GA uses this standard

b. Death means?

i. CL – irreversible cessation of respiratory and circulatory functions

ii. Another possible standard – irreversible cessation of total brain function

c. How long after must one survive

i. UPC – 120 hours (5 days)

1. By clear and convincing evidence

2. This applies to “purposes of a provision of a governing instrument…”

a. Life ins policy is a governing instrument

d. BOP is on the person whose claim depends on person surviving

Chapter 2:  Intestacy:  An Estate Plan by Default

I. The Basic Scheme

a. Introduction

i. Goals of intestacy statutes should be to follow the presumed intent of the decedent

1. Should probably envision non-wealthy decedent because most wealthy decedents will leave a will

2. According to studies, most want all to go to surviving spouse

b. Who are heirs?

i. XXX

ii. Parents are not heirs if decedent has children

1. This is so even if children are adults – maybe because children are more likely to spend inheritance on things that create wealth (education, stocks, etc.), also maybe because we expect parents to plan ahead

c. Share of surviving spouse

i. Decedent nor SS have no children that aren’t also children of surviving spouse 

1. All goes to surviving spouse [UPC 2-102]

ii. If decedent has SS but no children and a surviving parent

1. First $200K to SS plus ¾ of any balance of the intestate estate [UPC 2-102(2)]

2. Then to surviving parents [UPC 2-103(2)]

iii. If all the decedent’s surviving descendants are also descendants of the SS and the SS has one or more surviving descendants who are not descendents of the decedent 

1. Surviving spouse gets the first $150K of the estate plus ½ of any balance of the intestate estate [UPC 2-102(3)]

2. Then passes the decedent’s descendents by representation, then to parents, then to grandparents [UPC 2-103]

a. Stepchildren are not descendents by representation [UPC 1-201(5)]

i. Stepchildren can qualify as descendents if adopted [UPC 2-114(b)]

iv. If one or more of the decedent’s surviving descendents are not descendents of the SS

1. First $100K plus ½ of any balance of the intestate estate to SS [UPC 2-102(4)]

2. Then to the decedent’s descendents who are not descendents of the SS [UPC 2-103(1)]

v. With pre-marital will, SS is entitled to take an intestate share [UPC 2-301]

vi. Illegal bigamous marriage

1. Court may presume 2nd marriage is valid by presuming first marriage was over

2. Punitive Spouse Theory – if 2nd wife married the husband in good faith, not knowing of his first marriage, then may get share

vii. Common law marriage – would be considered surviving spouse for intestate share purposes

viii. Divorce 

1. If have moved out and filed for divorce, still married

2. Until the actual divorce order, remains a spouse

d. Share of SS in Georgia [53-2-1]

i. If decedent has SS but no children and a surviving parent

1. Spouse takes all

ii. If decedent has SS and children (or other descendants)

1. Split btwn SS and decedent’s children

2. SS’s share cannot be less than 1/3

e. UPC gives more to SS than GPC b/c UPC gives lump sum to SS, then starts dividing; GPC starts dividing from the first dollar

f. Representation

i. Per capita = by the head

1. One person, one share

2. Kinds

ii. Per stirpes = by the roots

1. One blood line, one share

2. Kinds of per stirpes

a. Strict per stirpes (English per stirpes)

i. Initial cut made at first generation below the decedent

1. It does not matter if someone at that level has survived

b. Modern per stirpes (per capita with representation)

i. Divide at level with one or more surviving persons

iii. GA uses English per stirpes

1. Note though that some provisions in OCGA do not seem to be so

iv. UPC uses per capita at each generation

1. Make first cut where there is at least one survivor 

2. Distribute at that level, but if there are leftovers (b/c someone on that level is dead) then combine that and divide up among those at the same level (the next level)

a. This is what makes this different from modern per stirpes

3. Average decedent probably prefers this 

g. Ancestors and collaterals

i. UPC

1. First to spouse

2. Then to descendents

3. Then to parents or by representation (siblings)

4. Then ½ to paternal grandparents and ½ to maternal grandparents

5. Then to grandparents by representation – collaterals

a. UPC stops looking after decedent’s grandparents

b. Levels of collaterals

i. First line collaterals – brothers and sisters

ii. Parentelic

1. Go to nearest ancestor for which there are descendents

iii. Degree of relationship

1. Count steps from decedent to common ancestor and then back down to nearest descendant

ii. GA Probate Code

1. Order of takers

a. First to spouse and children

b. Parents

c. Siblings

i. Language is “descendents”

d. Grandparents

e. Uncles, aunts, first cousins

i. Language is “children”

f. Degree of relationship

2. GA doesn’t really follow English or Modern per stirpes in this situation

a. With 3 siblings, all predeceased who each have children (nephews and nieces), the property is divided equally among the nieces and nephews and if no nieces and nephews but they had left descendents then would cut at nieces and nephews level and divide by representation

3. GA keeps searching indefinitely

a. Leads to laughing heirs problem

h. Half and whole blood

i. Half – share one parent

ii. Whole – share both parents

iii. Treat and half the same

iv. Same under GA [53-2-1(a)(2)] and UPC [2-107]

1. Some states do treat half and whole differently

a. Virginia – half gets ½ the share that whole gets

b. Miss – half takes only if there is no whole

II. Transfers to Children

a. Posthumous children

i. Man conceives child and dies before child is born

ii. Child in gestation is entitled to receive

iii. UPC requires that children live for 120 hours after birth

iv. There is a rebuttable presumption that if man dies and within 9 months his wife has a child, that child is decedent’s child

v. GA – if conceived prior to death, born within 10 months and survive 120 hour after birth, then are entitled to receive as decedent’s child [53-2-1(a)(1)]

b. Adopted children

i. May only be able to inherit from one family [Hall v. Vallandingham (stepfather adopted children and children couldn’t inherit from their uncle (their natural father’s brother) B 98, N32]

ii. If child is adopted so as to cut off inheritance from natr’l parent’s family, then have to name that child by name in order to pass anything to him

1. To “natural children of” or the like will not work

iii. UPC [2-114(b)]

1. General rule – UPC does cut off inheritance of natural parent after adoption

a. Exception – with step-parent adoption the inheritance from the natr’l parent is not extinguished 

i. But this does not seem to work both ways – natr’l parent’s family may not be able to still inherit from the child

2. GA [19-18-19]

a. General rule is that adoption makes you cut off from natr’l parents

i. Exception – if parent dies without the parent/child relationship ending, then children’s inheritance rights are not cut off with later adoption after that parent’s death

c. Adult adoption

i. Sometimes people do this to avoid will contest

ii. Creates a standing issue

1. If person is adopted then they become heir for purposes of intestate succession

2. Only those who have standing to challenge the validity of a will are those persons who would take if the will were denied probate

iii. Collateral relatives can contest the adoption

1. Sexual relationship

2. Duress

3. Undue influence, etc.

iv. Adult adoption may be secret

d. Virtual adoption – equitable adoption

i. If court finds virtual adoption, can inherit as normal child

1. Doesn’t work both ways though – virtual adopted parent can’t inherit from virtual adopted child

2. Courts are split on whether virtual adopted child could inherit from family of virtual adopted parent

ii. K theory – child, adopting parents and natural parents are all parties to the K

1. Must have authority to enter the K

2. GA uses K theory with virtual adoption

iii. Widespread formal adoption in African American community

e. Children born outside marital relationship 

i. GA [53-2-3]

1. Rights of child to inherit from or through mother – same as if parents were married

a. Mother also inherits from child

2. Rights of child to inherit from or through father

a. Ways rights may be established

i. Legitimation order – court declares child legit

ii. Paternity action – other court order establishing paternity

1. Father does not have to agree, mother child or state can do it

iii. Father makes a sworn statement

iv. Father signed the birth certificate

v. Other clear and convincing evidence that it is the father

1. 97% probability of paternity from DNA evidence leads to a rebuttable presumption that it is the father

b. Father may not inherit from child that is born out of wedlock if father has failed or refused to openly treat the child as his own or failed or refused to provide support for the child

f. Unnatural children

i. H and W that make K with surrogate mother, H and W are sole parents, doesn’t matter who contributed genetic material

ii. In England – surrogate will be the legal mom even if different eggs are used

iii. GA [53-2-5]

1. An individual conceived by artificial insemination and presumed legitimate in accordance with 19-7-21 shall be considered a child of the parents and entitled to inherit under the laws

a. When presumed legitimate [19-7-21]

i. Born within wedlock

ii. Born within ordinary period within gestation after death of one spouse

iii. AND both parents consented in writing

b. Child born after death of donor is considered a child if conceived prior to death, born within 10 months and survives 120 hours

g. Rights to semen

i. Some courts say can be considered property b/c he had a right to decide what to do with it [Hecht v. Superior Court B117, N38]

ii. Policy arguments 

1. Legislatures’ job to deal with these issues

2. Two parents are better b/c more economic support, more time, more resources, less likely to become an orphan, two different parenting styles, male and female role models

3. One parent is better b/c s/he has more control over decisions, wants to be a parent

h. Advancement and Satisfaction

i. Dfn – prepayment on inheritance

ii. CL presumption that any lifetime transfer was an advancement

iii. UPC [2-109]

1. Treated as advancement only if person says it is

a. Must be in writing

b. Two types of evidence

i. Contemporaneous acknowledgment by donor

1. Contemporaneous probably means immediately

ii. Writing from the donee

2. Uses term “advancement” only for intestate succession, uses “satisfaction” for testamentary gifts

iv. GA [53-1-10]

1. Four kinds of testamentary (by will) gifts

a. Specific

i. Directs the delivery of property particularly designated

ii. Example – 1998 Honda to Beth

b. Demonstrative

i. Designates the fund or property from which the gift is to be satisfied, but nevertheless is an unconditional gift of the amount or value specified

ii. Example - $10K from value of Vanguard Mutual Fund to my daughter

c. General

i. Does not direct the delivery of any particular property

ii. Example - $100K to my brother

d. Residuary

i. Includes all property of the estate that is not effectively disposed of by other provisions in the will, leftovers

2. Uses language of “satisfaction” for specific lifetime transfers and “advancement” for other types or intestate stuff

3. To show intent for advancement [53-1-10(c)]

a. If will provides for the deduction of it

b. If transferor signs a writing within 30 days after making the transfer

c. An acknowledged writing signed by recipient at any time

v. How to take into account for purposes of dividing estate

1. GA [53-1-12]

a. Testamentary gifts reduced by the advanced amount

i. General rule is not to apply interest, unless otherwise specified

b. Residuary gift or share of an intestate estate

i. If donee received advancement less than value of the share then subtract the advancement and give the balance

ii. If donee received advancement equal to or more than share then gets no further gift

2. If donee predeceases donor and gift will pass by representation

a. UPC

i. If donee predeceases donor do not take advancement into account when gift passes by representation, unless writing says you have to

b. GA

i. Take advancement into account unless writing says otherwise

vi. Alternatives to dealing with advancements

1. CL rule – presumptively advancement

2. Presumptively not an advancement

3. Not advancement unless so stated in writing

4. Advancement unless stated not to be so in writing

i. Expectancy

i. Someone who is expecting to inherit

ii. No property interest

iii. Can’t sell an expectancy

iv. At CL sometimes if there was adequate consideration then equity could transfer it

j. Managing property of a minor

i. Guardian of the person – responsible for minor child’s custody and care

1. Selected by will or court will decide (usually will choose from close relatives)

2. Does not have authority to deal with child’s property

3. Could have same person as guardian of person and property

ii. Guardian v. conservator

1. Conservator more like a trustee

2. Conservator can manage child’s property for child’s benefit

3. Guardian can only use interest

4. Guardian needs court approval for everything

5. Conservator more flexible, less court overview

iii. Custodian and trustee v. conservator and guardian

1. Custodian and trustee actually get property and use it as fiduciary of child

a. Custodian is different from a trustee b/c a trustee’s power is set out in the document that created the trust and custodian’s powers are statutory

2. Default rule is guardian or conservator

a. If want one of the other arrangements then must affirmatively say so

iv. Uniform Transfers to Minors Act

1. Custodian can:

a. Transfer property

b. Give gifts to child

c. Spend principle for child’s benefit

d. Can invest

2. Custodian does not need court order for these things

3. Custodian has to use fiduciary care

4. Trust dissolves at age 21

a. Trust allows you to vary this or anything else you want

III. Bars to Succession

a. Will that has sole purpose to disinherit someone 

i. CL – not effective

ii. UPC – permits a disinheritance will [2-101(b)]

1. Treat as though disinherited person disclaimed their share

iii. Courts have construed disinheriting language to mean that disinheritance was effectuated unless the ones that decedent left property to predeceased the decedent [Estate of Jetter (decedent disinherited all but his brother, brother predeceased), B90, N28]

1. This is to avoid escheat to state

b. Right to inherit with killing

i. UPC [2-803]

1. Felonious and intentional

2. Do not have to be convicted in criminal proceedings

a. But criminal conviction is relevant

i. If there is criminal conviction then it is conclusive, but if there is no criminal conviction, bar to succession can still apply

3. Preponderance of the evidence

ii. GA [53-1-5]

1. Feloniously, intentionally conspires or procures the killing

a. Conviction not necessary to bar inheritance

iii. These provisions apply to probate and non-probate property

iv. Killer who is an heir will be treated as having predeceased the decedent

1. No effect on killer’s decedents, except to limit their ability to take to no more than the killer could have taken had he not killed

c. China has bars to succession for things other than killing, just wrongdoings in general

i. They also reward those that behaved well toward the decedent

d. Disclaimer

i. At CL couldn’t disclaim intestate succession, but could testate

ii. UPC [2-801]

1. Allows disclaimer

2. Treat as predeceased

3. Testate or intestate property

4. If a gift is disclaimed and the descendents of the disclaimant would share in the disclaimed property by representation then only the disclaimed portion passes to those descendents

a. Otherwise a parent could disclaim to make more property pass to their own children rather than those of a sibling, for example

iii. GA

1. Allows disclaimer

2. Treats as predeceased

iv. Disclaiming can save taxes

v. Can’t disclaim property to qualify for Medicaid or other govt programs [Troy v. Hart, B151, N50-51]

1. Not disclosing assets to Medicaid was a criminal offense, but was repealed, declared unconst’l

Chapter 3:  Wills:  Capacity and Contests

I. Mental capacity

a. GA requirements for capacity to make a will [53-4-10]

1. Age 14

2. No disability resulting from lack of capacity

b. Test for testamentary capacity

i. CL test

1. Have the ability to know nature and extent of testator’s property

2. Ability to know persons who are the natr’l objects of the testator’s bounty

3. Ability to know disposition the testator is making


4. Ability to know how these elements relate so as to form an orderly plan for disposition of testator’s property

ii. GA test [53-4-11(a)]

1. Testamentary capacity exist when the testator has a decided and rational desire as to the disposition of property

iii. There is a distinction btwn lacking testamentary capacity and showing a few isolated acts, foibles, idiosyncrasies, moral or mental irregularities or departures from the norm unless they bear on and have influence the testamentary act

1. GA [53-4-11(d)]

a. Advancing age, weakness of intellect, or eccentricity of habit or thought is not inconsistent with testamentary capacity

c. Capacity for other things

i. Test for testamentary capacity is greater than for entering Ks

ii. Marriage requires even less mental capacity

d. Insane delusion

i. You can strike only a provision that resulted from the insane delusion and keep the rest

ii. Distinction from mere mistake

1. Court will not invalidate on grounds of mistake

a. Mistake could be corrected

e. An insane person can execute a will during a lucid interval that will be upheld

f. Monomania – pathological obsession with one idea

g. Court use of mental capacity

i. Use to give property to those they think normally are entitled 

h. Ante-mortem probate

i. Permits probate during life

ii. Some states allow it

iii. Advantages

1. Good b/c can have testator testify

a. Can see first hand if testator is competent

2. Could discourage litigation

II. Undue influence

a. Not all influence is undue

i. Requirements

1. Susceptibility

2. Confidential relationship

ii. Being old is not conclusive, but it is a factor

b. Could say that it is when undue influencer is actually writing the will, placing own wishes for the testator

c. Presumption of undue influence in Georgia if satisfy conditions:

i. Will made at request of person

ii. Person receives substantial benefit

iii. Person is not a natural object of testator’s bounty

d. Disinheriting clauses in the will

i. Will also fall if the will is found invalid

e. Penalty for will contest provisions in will

i. Unenforceable if probable cause exists for instituting proceedings

ii. GA [53-4-68]

1. Condition in terrorem

a. Will not be effective unless will tells how property will be distributed if it is violated

f. Not a good idea for atty to name self as executor

i. Interest at stake b/c of executor fees

ii. Also executor names atty for the estate – may give self more powers than necessary

1. If atty is executor, not likely to file malpractice claim

iii. Shouldn’t influence testator to name you as executor

1. If a client asks you to be the executor you have a duty to disclose the possible conflict of interest

iv. Executor can ignore language of the will that named an atty

1. This is b/c executor is personally responsible for claims against the estate, so should be able to choose own atty

g. Do not want executor as witness on the will

i. Executor will be the advocate for will in court – wouldn’t be neutral

III. Fraud

a. Normal situation of fraud is that fraud resulted in execution of a will not that fraud was used to prevent execution of will

b. Fraud in execution v. fraud in inducement

i. Fraud in the execution

1. You do not know that you are doing what it is you are actually doing

2. Example – Beck’s secretary leaves a stack of papers on Beck’s desk for him to sign and one of them was a will that left all property to secretary

ii. Fraud in the inducement

1. Misrepresentation about underlying circumstances, but you know you are signing a will

2. Misrepresentation about the character of the document itself

3. Example – False charity convinced Beck to leave entire estate to a false organization that supposedly feeds children in Bangladesh

a. But if Beck knew that it was not true and would have done it anyway, then it is not fraud

4. Must show causation in order to prove fraud in inducement 

Chapter 4:  Wills:  Formalities and Forms

I. Execution of wills

a. Formalities of wills

i. General requirements (precise requirements vary from state to state)

1. In writing

2. Signed by testator

3. Attested – 2 witnesses in most jurisdictions, but a few require 3

a. Witnesses should be disinterested (GA [53-4-23(a)], not UPC [2-505(d)])

i. There may be an interested witness that signs if there are 2 other disinterested witnesses who also sign

ii. If interested person is necessary to validate the will, then interest of that witness is void

iii. Disclaiming interest later will not make an interested witness at the time of execution a disinterested witness

ii. Functions of the formalities

1. Evidentiary function

a. Provides evidence of intent, that it is not forgery, etc.

2. Protective function

a. Protects testator against undue influence

b. Harder to engage in wrongdoing the more people that are involved

3. Channeling function

a. Creates predictability and certainty

4. Ritual function

a. Sometimes called cautionary function

b. Make it clear to testator the legal significance of what he is doing

iii. When you get ready to leave your property for others at your death there are already methods set out to do it, you do not have to come up with new way to do this

b. Noncupative will

i. Used for small property only

ii. Must be witnessed by 2 people and written down within 30 days

iii. Used as get close to death

iv. Could be the product of a conspiracy and there are problems if written down too long after

c. Attestation clause

i. Clause that witnesses attest to

ii. Witnesses should sign together

1. But witnesses do not have to see the testator sign

2. About 2/3 of the states no longer require simultaneous signatures by witnesses anymore

3. Simultaneous signatures not required in England anymore 

iii. Not requirement that have to sign the will before T dies in GA or UPC

1. But what about presence?

d. Testator signing

i. Signing is sufficient as long as it is intended to be signature – could be wobbly or an “X”

ii. Someone may help T sign or sign for him (both GA and UPC)

1. UPC – “by T’s direction”

2. GA – “by T’s express direction”

iii. Sometimes there are requirements for signing at the end of a will 

1. GA and UPC – can sign anywhere

e. UPC requirements of will [2-502]

i. In writing

ii. Signed by testator or the testator’s name is signed by someone else in the testator’s conscious presence and by testator’s direction

iii. Signing by at least 2 individuals, each of whom signed within a reasonable time after he witnessed either the signing of the will or the testator’s acknowledgment of his signature on the will

1. So they do not have to be together

f. GA requirements of a will [53-4-20]

i. In writing

ii. Signed by testator

iii. Will shall be attested and subscribed in the presence of the testator by 2 or more competent witnesses

1. Do they do not have to be together

g. Determining presence

i. Line of sight – have to be able to see

1. GA statute doesn’t tell what test to use, but case of Newton says line of sight test is test in GA

ii. Conscious presence – T comprehends that the witness is in the act of signing

1. UPC uses this test

iii. Telephone is not sufficient for either test

iv. Presence may require mental presence (Georgia case – Waldrep v. Goodwin)

h. T must understand the will – should ask T to read it and make sure he understands [53-4-21]

i. Self-proving affidavit 

i. Good b/c may not be able to find witnesses later after decedent dies or the witnesses may be dead

ii. What is it?

1. This is typed at the end of the will

2. Swears it before a notary public that the will has been duly executed

3. Then T and witnesses sign before the notary

4. Then the notary public signs and attaches the seal

iii. UPC authorizes 2 kinds of self-proving affidavits

1. Combined attestation clause and self-proving affidavit 

a. T and witnesses and notary sign names only once

2. Self-proving affidavit affixed to a will already signed and attested

iv. GA [53-4-23(c)]

1. Do not need testimony of witnesses if have self-proving affidavit

v. Is not an attestation clause

1. But, if have a will with only self-proving affidavit and not attestation clause, may still admit for probate if meets the substantial compliance doctrine

a. Substantial compliance doctrine is

i. You’ve gone a long way toward compliance

ii. T intended it to be a will and it sufficiently conforms to the Wills Act to enable a court to conclude that it serves the purposes the Wills Act

1. Will look at functions (ritual, evidentiary, protective, channeling)

j. Safeguarding the will

i. If atty keeps the will there may be problems of finding it later and may be problems of atty soliciting business

1. But not convinced that atty keeping will is unethical

k. Correcting mistakes

i. There are problems and usually can’t be done after death [In re Pavlinko’s Estate (GA case, H and W signed their wills at the same time, signed the wrong wills) B247, N70]

1. NY had a similar situation and just switched the names

ii. Dispensing power

1. If there is a harmless error may be a valid will if you can establish by clear and convincing evidence that the decedent intended the document or writing to constitute:

a. The decedent’s will

b. Partial or complete revocation of the will

c. An addition to or an alteration of the will

d. Partial or complete revival of his formerly revoked will or of a formerly revoked portion of the will

2. Different from substantial compliance doctrine 

a. SCD seems to suggest that we get rid of witnesses

b. SCD need clear and convincing evidence plus need it to be close enough to satisfy formalities

c. With dispensing power, it is at discretion of the court

l. Holographic will

i. Not allowed in GA

ii. UPC allows [2-502]

1. If a will does not meet all the requirements it can still be a holographic will, whether or not witnessed, if the signature and material portions are in T’s handwriting

iii. Requirements 

1. Material parts entirely handwritten

a. Some jurisdictions alter this requirement

b. This requirement is to prevent fraud

c. Applies with pre-printed forms too

i. Have to determine T’s intent by handwritten portions alone

ii. UPC revision in 1990 said that you can look to the non-handwritten portions to determine intent [2-501(c)]

2. Signed

3. No witnesses necessary

iv. Arguments in favor of them

1. Someone may not have money for atty

2. Someone may not have sophistication to know he needs an atty

3. Someone may not be able to get to an atty (ie. soldier)

v. Problems with them

1. Which one to use if dates are omitted

2. Language ambiguity

3. Doubt intent to make a will

vi. Need intent of T to make a will

m. Will that only appoints an executor

i. Allowed [1-201(55)]

ii. Executor cannot decide who gests property though

II. Revocation of wills

a. Generally

i. Need revocatory act and intent to revoke

ii. Must physically destroy a will to revoke it

1. Oral revocation is not sufficient

b. GA [53-4-42 and 53-4-43]

i. By writing or action

1. Action is destruction or obliteration

ii. Can expressly revoke in subsequent will

iii. Can have implied revocation by inconsistency 

iv. Subsequent will must be executed as a will

v. Inconsistent wills [53-4-47]

vi. Allow first to stand if can by scheme of the second will

vii. Cannot revoke only parts

1. If you obliterate a material portion of the will it shows intent to destroy the entire will, can’t just cancel parts

2. General rule in other states that do not permit revocation is that if you have evidence of an intent to destroy only part then will give effect as written portions without any part destroyed

3. Signature in margins may make a difference?

c. UPC

i. Can make a subsequent will that revokes the old will expressly [UPC 2-507(a)(1)

1. May also revoke prior will through inconsistency

a. Only those portions that are inconsistent are revoked

ii. Can revoke only parts

d. Substitute or supplement

i. Look at T’s intent [2-507(b)]

ii. Presumption of substitute if subsequent will makes complete disposition of property [2-507(c)]

e. Destruction of codicil does not revoke will

i. Destruction of a will does revoke codicil

ii. These are CL rules

f. Revocation in T’s presence

i. UPC requires revoking act to be in T’s presence

ii. GA does not, just needs to be at T’s direction

g. Can’t find will

i. Presume it revoked [Harrison v. Bird B277, N80]

ii. GA also presumes it is revoked if can’t find it [53-4-46(a)]

iii. Court may consider that person who looks for will and can’t find it has an interest if there is no will 

h. Revocation by separate writing

i. Some states allow this, but must be witnessed

ii. GA – does not seem to allow this [Payne v. Payne N82]

i. Cancellation

i. Write on the actual words of the will and signing

ii. Writing on the back side is not enough

iii. Some courts say that a writing across the self-proving affidavit is sufficient

j. Dispensing power may apply to attempted revocations

i. Need clear and convincing evidence that T intended document to revoke the will

k. Pen or pencil

i. Doesn’t really matter, courts generally have not distinguished 

ii. May show stronger intent with a pen

l. Dependent relative revocation

i. Means?

1. If conclude that T made revocations without knowing all facts, mistake of fact or law, then revocation is not effective

ii. Times that may apply DRR

1. Where there is an alternative plan that fails

2. Where mistake is recited in the terms of the revoking instrument or possibly by clear and convincing evidence (ie. think someone is dead)

iii. There are times when cannot apply DRR

1. Sometimes it is clear that revocation is not clear

2. Example – burning would show revocation not conditional on anything

iv. Is a “second best” doctrine

m. Revival of prior will

i. UPC [2-509]

1. If a prior will is revoked in whole by a subsequent will and then the subsequent will is revoked by a revocatory act the prior will remains revoked unless revived

2. If a prior will is revoked in part by a subsequent will and then that subsequent will is revoked by a revocatory act then the revoked parts of the prior will are revived

3. If a prior will is revoked in whole or in part by a subsequent will and then that subsequent will is revoked by another will, the prior will remains revoked unless it is revived (the 3rd will may revive parts of the first will)

ii. GA [53-4-45]

1. If a will was revoked in whole by a subsequent will and that subsequent will is revoked by a later will, the prior will remains revoked

2. If a will was revoked in whole by a subsequent will and that subsequent will is revoked by a revocatory act, the prior will remains revoked unless it is revived

3. If a will was revoked in part by a subsequent will and that subsequent will is revoked by a later will, the prior will is revived to the extent it appears form the terms of the later will that the T intended the prior will to take effect

4. If a will was revoked in part by a subsequent will and that subsequent will is revoked by a revocatory act, the prior will is revived unless evidence otherwise that this was not the intent of the T

5. May republish the previous will in whole or in part with 53-4-50

a. A revoked will may be republished by a writing executed by the testator and subscribed and attested by witnesses with the same formality required for a will

6. Implied revocation in GA

a. Implied revocation only revokes prior will at death of T so that if revoke the will that impliedly revoked the prior will, the prior will was never really revoked

n. Revocation by operation of law

i. Change in family circumstances

1. Divorce

a. Revokes disposition to former spouse

b. Also revokes dispositions to relatives of former spouse

c. GA [53-4-49]

i. Treat former spouse as having predeceased T

ii. Gifts to former spouse’s family not affected (cases indicate)

2. New marriage

a. New spouse gets share of any portion of the estate that is not bequeathed to children of a former marriage [2-301]

i. Unless will was made in contemplation of marriage

ii. GA [53-4-48(a)]

1. Revokes will unless there is a provision contemplating marriage in the will

b. If there is a remarriage after a previous marriage where will was left in tact, remarriage doesn’t revoke the will

3. After-born children or adopted children

a. If there aren’t any other children then new child gets intestate share

b. If there are other children – take amount given to children and divide among all the children, including the new child

i. Abate ratably

c. GA – revoke the will

4. Class gifts

a. Birth or adoption revokes in GA unless there is a gift to children in the will, then it is presumed to include after-born children getting a share

i. This is a presumption even if the children are named

III. Components of a will

a. Duplicate original

i. Copy of will also signed and witnessed

ii. Not a good idea to make one

iii. In GA there can be only one original even if you do all the formalities

b. Doctrine of integration

i. What is part of the will?

1. All papers presented at time of execution, intended to be part of the will, are integrated into the will

ii. How can you tell what papers are intended to be part of the will?

1. Stapled together

2. T initials all pages

3. Sufficient language carrying over from page to page

c. Republication by codicil

i. Means?

1. Re-execution

ii. Only applies to prior dully executed documents

iii. Will speaks at the time of the codicil

d. Incorporation by reference [2-510]

i. Mentioned in the will

ii. Does not have to be present at the execution, just has to be in existence at the time of the execution

iii. Allows T to maintain secrecy until the will is probated

iv. Courts have used this doctrine to make crazy thing happen

1. Find 2 documents on one paper, the first typewritten, without formalities of a will and the second part handwritten and signed, court said second part is holographic will that incorporates by reference the first part [Johnson v. Johnson B311, N94-95]

2. Have also used with something on the back of a page [In re Estate of Plumel B317, N95]

e. UPC 2-513

i. Written statement giving away tangible personal property

ii. Does not have to be in existence at time of execution

iii. Must be signed by T

iv. Must be described with reasonable certainty

v. This is a new doctrine

vi. Nothing says this has to be in T’s handwriting

vii. This allows you to get in things that you couldn’t under incorporation by reference rules (b/c of “being in existence at time of execution” requirement)

f. Acts of independent significance [2-512]

i. Statute – a will may dispose of property by reference to acts and events that have significance apart form their effect upon the dispositions made by the will, whether they occur before or after the execution of the will or before or after the testator’s death

1. Example – execution or revocation of another individual’s will

ii. Effect – gifts may be given effect even though the identity of the beneficiaries or the property will be determined by resort to unattested acts

iii. Test – whether the extrinsic fact or event in question has a legal significance apart from and independent of its impact on the will

1. The act or event must be one which ordinarily has some nontestamentary utility or function

IV. Contracts relating to wills

a. Generally [2-514]

i. K to make a will, not revoke a will, etc., may be established only by:

1. Provisions of a will stating material provisions of the K

2. An express reference in a will to K and extrinsic evidence proving the terms of the K

3. Writing signed by the decedent evidencing the K

ii. Types of wills covered under this statute

1. To make a will

2. To make a devise in a will

3. Not to revoke

4. Not to have a will

iii. Three ways it can be evidenced

1. Will mentions K and gives its terms

2. Will references K and other evidence shows terms

3. Writing signed by decedent evidencing the K

iv. Execution of a joint will or mutual wills does not create a presumption of a K not to revoke the will or wills

v. Another way to get around a faulty will

b. Must change will, merely rescinding a K made in contemplation of the will is not sufficient (hypo N97)

c. Ks in GA [53-4-30]

i. Ks covered

1. To make a will

2. To make a devise in a will

3. Note to revoke

4. Not to have a will

ii. Evidence needed?

1. Express writing

2. Signed

3. Extrinsic evidence may NOT be used (can be with UPC)

4. Used to allow based on oral Ks proved beyond a reasonable doubt, not anymore, now must be express

d. Mutual will

i. Separate will of 2 or more people that contain similar or reciprocal provisions

ii. Can have mutual will without K agreement

iii. GA [53-4-32] – will not presume K btwn parties b/c have mutual will

iv. K not to change residuary disposition in mutual wills

1. Majority rule will favor the K 

2. Property acquired after death of spouse may be placed in constructive trust [Estate of Maloney N100]

e. Joint will

i. One instrument executed by 2 or more persons

Chapter 5:  Will Substitutes:  Nonprobate Transfers

I. Purpose of wills v. ins. policies, etc.

a. Ins. policy is for immediate assistance to families, so if had to comply with statute of wills, would defeat purpose

b. Statute of wills is to prevent fraud, ins. company will protect against fraud with the ins. policy (don’t want to pay twice)

II. Contracts with payable-on-death provisions

a. List of qualifying things – UPC 6-101

b. Partnerships 

i. May leave interest to someone without violation statute of wills

ii. Can be set up so that surviving partner would take all after one died

c. How to change beneficiary

i. Need more than just a will

ii. Three ways to do it

1. Contract

a. Compliance with K language rather than with will creates predictability for beneficiaries

b. This is the majority rule

2. Divorce

a. Designation to former spouse automatically revoked with divorce

3. Super will

a. Annul all beneficiaries at once

b. Advantage – convenience

c. Disadvantage – fraud

i. Could lead to undue influence problem

d. Some jurisdictions do not allow payable on death accounts

III. Anti-lapse statutes [2-706(b)]

a. Apply to probate and non-probate property

b. Three groups get protection (if a beneficiary fails to survive the decedent and is one of the following to the decedent, then this statute applies)

i. Grandparents

ii. Descendents of grandparents

iii. Stepchild of the decedent

IV. Multiple-party bank accounts

a. Joint and survivor account

i. Can be used for a number of purposes

1. True joint tenancy account

a. Intending A or B to have power to draw on the account and survivor owns balance 

2. P.O.D. account disguised as a joint account

a. Intending that B is not to have power to withdraw on the account during life but is entitled to balance on A’s death

3. Agency account disguised as a joint account

a. Intending that B is to have the power to draw on the account during life of A but not entitled to balance on A’s death

ii. Intent

1. Evaluate intent at creation

2. But, may later events may reflect on intent at the time it was created

b. Payable on death account

c. Savings account trust (Totten trust [N349])


i. Tentative revocable trust

ii. O deposits in savings account in the name of “O as trustee for A,” O retains the right to revoke the trust by withdrawing the funds at any time during his life, the balance of the account at O’s death goes to A

V. Joint tenancies

a. Can be used to avoid the cost and delay of probate

b. Upon the death of one joint tenant or tenant by the entirety, the survivor owns the property absolutely, freed of any participation by the decedent

i. CL theory is that the decedent’s interest vanishes at death and there is nothing to probate

c. Features

i. Creation of a JT gives the joint tenants equal interests upon creation

1. Person who transfers land in a joint tenancy cannot, during life, revoke the transfer and cancel the interest given the other joint tenant

ii. Joint tenant cannot devise his share by will

1. If he wants someone other than the other joint tenant to take at his death then he must sever the JT during life, converting it into a tenancy in common

iii. Creditor of a joint tenant must seize the joint tenant’s interest during life

1. At death the joint tenant’s interest vanishes and there is nothing for the creditor to reach

VI. Revocable trusts

a. Terms

i. Settlor – person who sets up trust

ii. Trustee – has equitable title

b. Fiduciary duties

i. Duty of loyalty – for benefit of beneficiary not for self

ii. Duty of care – prudence

c. Revocation 

i. Can’t find the trust document

1. With wills, if can show that T had possession of will and then can’t find it, presumption is that it was revoked

2. With trusts, this presumption does not apply

3. Trust can only be revoked by terms set forth in it [Pilafas, B361, N107]

a. This makes it harder to revoke a revocable trust than a will

i. Protect interest of the beneficiary – they, unlike a beneficiary under a will, have a property interest in the trust

ii. Will revokes trust

1. Requirements

a. Must be instrument in writing


b. Delivered to trustee

i. When trustee is a bank, may need to do more than merely send it to the bank [Conn. General Life Ins. v. First Nat’l Bank, N108]

ii. If trustee is settlor, finding the will among papers, etc. will probably be sufficient

2. Uniform Trust Act – says you can revoke in any manner that manifests intent by testator to revoke

d. Undue influence

i. Irrelevant to attempt to revoke trust [Florida case, N108]

e. Payments from trust

i. Instructions on paying or not paying or discretion to pay should be followed [State Street Bank & Trust v. Reiser, B368, N109]

ii. Bank is not entitled to be paid for things owed by settlor from a trust that is set up for someone else’s benefit

f. Spendthrift trust

i. Trust created for protection against creditors

ii. Can’t create a spendthrift trust for yourself (though there are some exceptions)

iii. If settlor tries to set up a trust for others, but it is really for him then creditors may reach it

1. Ability to revoke or amend alone is sufficient for creditors ability to reach

a. This is contrary to Second Restatement on Trusts

g. Pour over wills

i. Will with language that pours assets into trust

ii. Incorporation by reference and acts of independent significance used to validate pour over wills

1. Incorporation by reference – trust in existence at time will executed, then can incorporate

a. If trust is amended after will is executed then amendments will not apply

2. Acts of independent significance – if trust funded during life of settlor

a. Amendments do not matter

3. Most states have provisions for pour over wills now

iii. UPC [2-511]

1. Trust does not have to be in existence at the execution of the will

2. Amendments do not matter

3. If will provides for assets to pour over into trust and trust is revoked prior to settlor’s death then the devise lapses [2-511(c)]

iv. Need trust res

1. Need something in the trust

a. This can be contractual rights


v. Consequences of revocable trust

1. Third-party trustee may be selected to manage a funded revocable trust

a. May want to relieve self of hassle

b. May be someone in better position to handle it

2. Settlor pays income taxes

a. No federal income tax advantages in creating a revocable trust

3. Keeps property from becoming co-mingled

4. Can have co-trustees 

a. This may help to deal with incompetency

5. Can avoid hassles of probate

a. Trustee fees less than probate fees

i. Probate fees are usually based on size of estate

b. No delay in disposition

i. Probate can take 18 months to 2 years

ii. With trust, disposition is automatic

6. Stricter standard for executor than for trustee

a. Trustee only has to follow prudent investor rule

7. No short SOL with trusts as there is with probate

8. Not public like a will

a. No exposure of identity or amounts

9. Gives ancillary probate proceedings

a. With trust can transfer out-of-state property into trust

10. Testamentary v. inter vivos trust

a. Less court involvement with inter vivos trust

11. Choice of law

a. With revocable trust can choose state law to control personal property

i. Can be domicile of settlor, beneficiary, or where trust is administered

12. Avoiding will contests

a. More difficult to set aside a funded revocable trust than a will

b. Settlor did not do anything to change it in all the time he could have during life (b/c was revocable)

13. Controlling surviving spouse’s disposition

a. With revocable trust can make it irrevocable after death of first spouse

VII. Planning for incapacity

a. Power of atty – agent who is able to do certain acts on behalf of principal

i. Person doesn’t have to be without capacity

ii. Principle can revoke power of atty

iii. If principal dies, power of atty automatically revoked

iv. Under standard power of atty, if person becomes incapacitated, it is revoked

v. Under durable power of atty, if person becomes incapacitated, it is NOT revoked

vi. If agent passes away, it is terminated, unless a successor agent is named (unlike situation with trustee, where a new one will be named by court if one is no designated by the creation instrument)

b. Living wills

i. This was a way of extending right to refuse medical treatment to those who are not presently able to do so

1. Can’t anticipate circumstances, so usually drafted in terms that rely on judgment of others

2. ¾ of the states allow them

c. Durable power of atty for healthcare – agent has authority to make decisions regarding healthcare

i. Uniform Health-Care…Act

1. Agent must make decisions in accordance with patient’s wishes

Chapter 6:  Construction of Wills

I. Death of beneficiary before death of testator

a. Background rules

i. When beneficiary dies before T the background rule says the gift lapses


ii. When beneficiary already dead when T executed the will the rule is the devise is void

b. CL with lapsed gifts

i. Specific devise – goes to residuary

ii. General devise – goes to residuary

iii. Residuary devise – heirs of T

iv. Class gifts – to other members of the class

v. Residue gift left to class – treat as class gift

c. Anti-lapse statute

i. Purpose

1. To provide for T’s intent

ii. Operates in situations where gift would normally lapse

iii. Language used for substitute beneficiaries is “issue of beneficiary” and not “heirs”

1. To avoid laughing heirs problem

iv. UPC [2-603(b)(4)]

1. Creates substitute gift if beneficiary is grandparents, descendents of grandparents or stepchildren

2. By representation in this statute means per capita at each generation

3. Kinds of gifts

a. Individual gifts – substitute gift to descendents of beneficiaries

b. Class gifts – substitute gift to descendents of beneficiaries

i. This applies only to some class gifts b/c substitute for some would accomplish the same thing

ii. This is different than at CL – went to rest of the class members

4. Beneficiary must survive 5 by 120 hours

5. Words of limitation [2-603(b)(3)]

a. Words of survivorship such as “if he survives me,” “to my surviving children” are not, alone, sufficient indication of an intent contrary to applying anti-lapse statute

v. GA [53-4-64]

1. Creates substitute gift for all beneficiaries of testator

a. UPC only applies to beneficiaries who are grandparents, lineal descendents of grandparents or stepchildren of the decedent

2. Should always look at 53-4-64(a) to see if the gift is a lapsed gift, if it is then look at other provisions to see what to do with it

3. Kinds of gifts

a. Class gifts – substitute gift to descendents of beneficiary

i. GA used to follow CL law on this

b. Residuary gift – goes to other residuary beneficiaries (in proportion to what their current gift, if there are no others then it passes by intestate succession

c. Real estate [53-4-65]

i. Lapsed gift of real or personal property becomes part of residuum

d. Alternative devise v. substitute gift

1. Alternative devise

a. To A, if A dies, to B

2. Substitute gift

a. Gift created by anti-lapse statute

3. If there is an alternative devise set up under the will, he takes so as he is entitled to take under the will

e. Words of purchase v. words of limitation

i. Limitation – tells you what type of estate is taken

1. “To my wife and her heirs” 

ii. Purchase – tells you who takes it

f. What is a class gift

i. Named individuals leads to conclusion that it is not a class gift– but this is not conclusive alone

ii. Class gifts are usually category gifts

iii. May ask, what makes class members’ shares expand or decrease [In re Moss, B454, N122]

iv. May ask, do named individuals have same relationship to one another

II. Changes in property after execution of will

a. Ademption

i. Applies only to specific devises

ii. Ademption by extinction – if not owned by T at T’s death, devise fails, but does consider intent

iii. Identity theory of ademption – extinction, but no consideration of intent

1. Intent is not relevant

a. So, if T wrote a letter to beneficiary saying, “I’m selling the bldg that I left you in my will, I want you to have the proceeds from the sale,” would not be effective

2. Possible exception to identity theory of ademption

a. Conservator or power of atty for T sold the subject of the devise [Mass. N124]

b. Replacement

i. UPC allows property to be replaced by other property and beneficiary can still get it [2-606(a)(5)]

c. GA

i. Identity theory of ademption [53-4-66]

1. Exceptions [53-4-67]

a. If T exchanges property for property of “like character” or merely changes the investment of a fund, the T’s intention shall be deemed to be to substitute the one for the other and the gift shall not fail

i. Like character is?  Not sure, consider value of the property or use of it, probably not just what you exchange for it no matter what, should also consider facts surrounding the situation, reason for purchase, etc.

b. If property is lost, stolen or destroyed within 6 months of T’s death and is covered by insurance, beneficiary has rights to proceeds

i. Also applies if property is damaged, but not destroyed – costs accordingly rated

c. Property is taken by condemnation within 6 months of T’s death, beneficiary has right to any award for such condemnation unpaid at T’s death or if any such award has been paid prior to the T’s death, to a pecuniary gift equal to the amount of the award so paid

d. UPC [2-606]

i. Mild rebuttable presumption that a specific gift not in existence at T’s death is not adeemed [2-606(a)(6)]

ii. Overlaps with GPC

1. Property destroyed is covered by ins

iii. UPC provisions not paralleled in GPC

1. Foreclosure [2-606(a)(4)]

2. Sale of property [2-606(a)(1)]

Chapter 7:  Restrictions on the Power of Disposition:  Protection of the Spouse and Children

I. General information

a. Abatement

i. Means?

1. If there is not enough money in estate to pay debts and devises, you must abate other gifts to pay for it

ii. Application?

1. Apply without regard to real or personal property

iii. UPC – where do you go to pay first? [3-902]

1. Intestate property (no will or residuary devises)

2. Residuary

3. General devises

4. Specific devises

a. Demonstrative gifts are considered specific gifts up to the point it exists and general to the extent it is gone

i. Example – leave gift of $15K for Account X, and Account X only has $10K in it, so it is a $10K specific gift and a $5K general gift

5. OR T may provide for an order of abatement

a. Can also look for T’s intention of order of abatement

i. Example – if T left residuary to spouse or children with only a very few specific devises to others or none to others

iv. GA – where do you go to pay first [53-4-63]

1. Residuary

2. General

3. Demonstrative

a. Example - $15K from my account at SunTrust

4. Specific

5. OR can vary order of abatement in your will [53-4-63(a)]

a. “unless otherwise directed” and “unless otherwise provided in the will”

b. Exoneration of liens

i. Concerns whether or not land passes free and clear of the mortgage

ii. CL rule

1. If will disposes of property subject to a mortgage, mortgage is paid out of residue and passes free of mortgage

iii. GA 

1. Doesn’t have specific reference to exoneration of liens, but 53-4-63 says that “unless otherwise directed, the debts of the T shall be paid out of the residuum” [GA case – Chamble, N130]

c. Satisfaction and advancement

i. Satisfaction (ademption by satisfaction)

1. Refers to someone taking under the will

a. General, not specific

2. UPC [2-609]

a. Gift is satisfied if:

i. Will provides for deduction of the gift

ii. T declares in a contemporaneous writing

iii. Beneficiary signs writing anytime 

3. GA [53-1-10]

a. Gift is satisfied if:

i. Will provides for the deduction of the lifetime transfer or its value

ii. T declares in writing within 30 days of making the transfer

iii. Beneficiary signs writing anytime

ii. Advancement

1. Lifetime transfer to satisfy will claim

2. UPC [2-109]

3. GA [53-1-10]

d. Will speaks at the time of death!

II. Rights of the surviving spouse

a. Separate v. community property

i. General

1. Pre-marriage property and gift or inheritance property are separate even in a community property state

2. Usually community property state provides best protection for SS, but not always

a. Elective share statute in separate property states helps too

b. ESS – SS can take under will or forced statutory share

c. For longer marriage, community property jurisdiction is probably better for SS

d. Benefit for community property is that you can leave your ½ interest in your will, but with forced share, must be SS to ever get it

3. Choice of law

a. Choice of law rule for property situs?

i. State where property was acquired

b. Choice of law rule for elective share statute

i. State where lived at time of death

4. Quasi-community property

a. Property that would be community property if had been acquired in community property state

b. Not just like community property

i. Acquiring spouse would have to die first for non-acquiring spouse to have right to the property b/c if non-acquiring spouse dies first, doesn’t get it

c. Adopted for equitable division upon divorce, not death

5. Taxes

a. If move from a community property state to a separate property state then can value community property at time of death, not at acquisition

i. Stepped-up basis        

ii. Community

1. Can devise separate property and your ½ interest in the community property

2. Views marriage as economic partnership

iii. Separate 

1. GA is the only separate property state without an elective share statute

a. Does have year’s support [53-3-1(a)]

i. Comparable to family allowance, but is not really like an elective share

ii. SS and minor children may apply

1. Limitations on SS applying for year’s support [53-3-2]

a. If SS dies before filing petition for it

b. If SS remarries before filing

2. Limitations on children applying

a. Children who marry or die before filling out petition or who turn 18 before filing


b. Must be entitled to inherit to apply

iii. Where and when?

1. Where – jurisdiction of decedent’s property

2. When – 24 months from day of decedent’s death

iv. What to include in petition

1. Full name of SS

2. Full name and bday of minor children

3. Schedule of property

v. Then notice will be sent [53-3-6]

1. If no one objects then court does not have to determine whether or not you need it

2. If someone does object then court determines the proper amount

a. Factors to consider

i. Other support sources available

ii. Solvency of estate

iii. Other relevant factors

vi. There are a very few things that have priority over year’s support [53-3-1(b)]

vii. The court can award year’s support to property outside where decedent is domiciled [53-3-10]

viii. If award is in real property then spouse and minor child “share and share alike”

1. Court cold divide real property btwn spouse and children [53-3-8]

2. Taxes on real estate in year’s support award are exempt from property taxes for one year and accrued, built-up back taxes are exempt, wiped out

ix. Used to be a minimum, but not anymore, it is now possible to get nothing

b. Revisers of GA’s probate code had considered changing this, but they decided no b/c

i. Member of bar prepared to leave it b/c of Chaffin’s reasons

1. Not a lot of disinheritance of spouses – he suggests that this is b/c there are forces at work that discourage such disinheritance

a. Societal forces

b. Family expectations

c. Natr’l love and affection

d. Estate taxes

e. Risk of will contest

2. There are sources of support for SS regardless of the will

a. Year’s support

b. Social security

c. Pension plans

ii. Such a significant change should come from legislature

2. Justification for forced share (in general)

a. Earned it – partnership theory of marriage

b. Recognition of obligation of marriage

3. Amount – usually 1/2 or 1/3

a. Sometimes it varies depending on how long have been married or if there are children

b. UPC has a sliding scale that goes up to ½ of the estate [2-202]

i. UPC also considers the personal assets of the SS

ii. If elective share is less than $50K and SS doesn’t have own assets, then at minimum SS gets $50K 

4. Waiver

a. Prenuptial agreement [In re Estate of Garbade, B518, N145]

i. May also waive right to equitable distribution

ii. BOP may shift when relationship btwn the parties is unequal [Grieff, N146]

b. UPC [2-213]

i. Waiver is unenforceable if was involuntary, unconscionable

1. Not automatically unenforceable though

a. Also have to show absence of adequate provisions for care and no express waiver or inadequate knowledge

b. Some special rights to SS

i. Social security

1. Can’t change beneficiary to anyone other than SS, but you can give to dependents

ii. Pension plans

1. SS has right to it

iii. ERISA does not have automatic revocation with divorce

1. But, if one remarries, then first spouse is no longer the SS, the later spouse qualifies as the SS

2. NOW, no longer requires beneficiary to be spouse

c. Homestead exemption

i. This is to exempt family from creditors

1. GA - $5K (so not very helpful)

2. UPC recommends $15K and leaves it up the individual states [2-402]

ii. Homestead has priority over all other claims to estate

iii. This is not subtracted from what SS took under the will, it is in addition to it

d. Personal property set aside

i. Similar to homestead exemption, but with personal property (car, clothes, etc.)

1. UPC says value should not be more than $10K

a. If don’t have $10K then get up to $10K even if is not $10K in personal property

e. Family allowance [2-405]

i. Has priority over all claims except homestead exemption

ii. Is for maintenance of spouse and dependents

iii. $18K max?

f. Dower and curtesy

i. Dower – CL way of providing protection to surviving wife

1. Wife received 1/3 interest in land that her husband held seized during marriage and was inheritable by issue of H and W

a. Example – H married to W, buys BA, H for life, remainder to H’s daughter – not subject to dower b/c not inheritable by issue of H and W b/c there is a remainder (doesn’t matter that remainder is actual to their daughter)

i. Or if daughter died before H, H’s husband would not have dower in BA b/c she was never seized of it during marriage

b. Example – H married to W, buys WA, joint tenancy btwn H and daughter – not subject to dower b/c JT cannot be inherited

2. Still exists in some states

3. UPC does not recognize dower

4. GA does not recognize dower

5. Many states now have dower for both W and H

6. Can keep property from being subject to dower by using JT, also could set it up as a corp

ii. Curtesy – protection to surviving husband

g. Marital deduction for tax purposes

i. Can take deduction even if SS does not receive total control

h. Same-sex marriages

i. GA – illegal [19-3-3.1]

ii. Reciprocal beneficiary statute (tried in Hawaii)

iii. Civil union (Vermont)

1. Will not entitled to social security (b/c this is a federal program)

a. Defense of Marriage Act (passed by Congress) 

i. Augmented estate

i. How decide what is included and what is not?

1. Question is whether there is a general power of appointment

a. General – can direct for his benefit

b. Limited – can only direct assets to a few specific individuals

2. Tests on when to include trust assets in calculating elective share, prior tests relied on:

a. Illusory intent

b. Intent to defraud

c. Donative intent

d. All dealt with what was going on in T’s head, all subjective

e. Now test is objective – general or not?

ii. Choice of law – state of domicile or state of trust?

1. UPC [2-703]

a. Local law of state selected in the governing instrument UNLESS the application of that law is contrary to the elective share provision or any other public policy of the state

iii. Process of deciding what is included

1. Start with net probate estate [2-204]

a. Value of the decedent’s probate estate reduced by:

i. Funeral and administrative expenses

ii. Homestead allowance

iii. Family allowances

iv. Exempt property

v. Enforceable claims

2. Non-probate to non spouse [2-205]

a. Non-probate transfers to others, not to spouse

i. Has to be owned by decedent immediately before death and pass out of probate at death

1. General power of appointment

a. Retaining right to income is not always sufficient to add to probate estate (NY)

b. General power of appointment means can appoint anyone (even self)

c. Power of appointment is not enough to be testamentary in nature, by itself

2. Joint tenancy

3. Payable on death accounts

4. Ins policies

b. Transfers during marriage

i. Irrevocable transfers where decedent retained right of possession or enjoyment of or income from 

ii. Transfers where decedent had power over income or property

c. Property passed during marriage and during 2 years immediately following the decedent’s death as a result of transfer by decedent

i. Anything included in earlier sections but released power to transfer over 2 years before and gifts were more than $10K

3. Non-probate to SS [2-206]

a. Include decedent’s portion of JT property

4. SS’s property [2-207]

5. Exclusions from augmented estate [2-208]

a. Anything sold for adequate consideration

b. And, anything that spouse consents in writing to transfer and not include in augmented estate

6. Tally that number, then find % from 2-202

iv. Sources from which to take elective share

1. Gifts to spouse – probate and non-probate

2. Spouse’s property

a. Just applicable %

i. 2 x % from 2-202

3. Amounts included in decedent’s probate estate not left to spouse

a. Exclusions

i. Two-year look-back rule

1. Prefer to stay away from probate transferred 2 years before death

b. How decided who gives up property to satisfy elective share

i. Equitably divided

j. Pretermitted spouse

i. Right to interstate share of property

1. Not including property given to a child of a previous marriage

ii. Exceptions

1. Will made in contemplation of marriage

2. Express intention that later marriage should not affect the will 

3. Intent to provide for by other means

III. Rights of issue omitted from the will

a. Most states do not have specific protections for children (except Louisiana)

i. But it is dangerous to disinherit your children b/c it leads to will contests

1. Juries tend to be sympathetic to children

b. Pretermitted – unintentionally leave out child

c. Intended beneficiary – limited to 3d party beneficiaries

i. Have to show you were a 3d party beneficiary

ii. So limited b/c worried about fraudulent claims

iii. Estate can usually bring action – can bring in extrinsic evidence

1. That creates a risk of fraud

2. Estate could recover litigation expenses and perhaps attys fees in drafting the will

d. If allow an after-born child to take

i. Get her share from

1. Doesn’t increase the pot, but give her equal share of it

2. Take pro rata from the other children

e. GA

i. To qualify as an after-born child in GA [53-4-48]

1. If born within 10 months of T’s death, revokes the will 

a. Unless there is a provision made in contemplation of the child

ii. If T believes child is dead then child can recover in GA [53-4-58]

1. This is an exception to the rule that mistakes cannot normally be fixed

2. Amount child receives

a. If child falls under this provision he takes an intestate share

b. If there are other children already taking under the will then he shares with the other children

3. This used to apply to any heir, not just child

4. Used to apply to mistakes of content, not just child being dead

f. Grandchildren are usually not pretermitted heirs

i. Both UPC and GA sections dealing with this are phrased in terms of “children”

Chapter 8:  Trusts:  Creation, Types, and Characteristics

I. Trusts

a. Types of trusts

i. Express trust

1. Created by an intentional act of T

ii. Resulting trust

1. Purchase money trust situation – where someone pays the purchase price for property and causes title to the property to be taken in the name of another person who is not a natr’l object of the bounty of the purchaser

2. Where an express trust fails or makes an incomplete disposition

3. Court may create a resulting trust if settlor creates a trust with specified lifetime beneficiaries and a remainder interest (will create for benefit of settlor or settlor’s estate)

4. Court may create a resulting trust if settlor created a trust that named a lifetime beneficiary but with no instruction for after the beneficiaries die

iii. Constructive trusts

1. Arises from operation of law

iv. Honorary trusts

1. Binding on the conscience of the trustee

2. Possible uses for honorary trusts

a. Pets

i. Couldn’t be regular trust with pets b/c pets cannot enforce fiduciary duties

ii. Rule against perpetuities

1. No life in being – so have 21 years

2. Is okay if “wait and see”

b. Grave upkeep

c. Bldg upkeep

v. Mandatory trust v. discretionary trust

1. Discretionary – trustee has some control over whether to distribute the proceeds of the trust

a. Must exercise prudence and reasonableness

2. Duty to look into beneficiary’s financial situation [Marsmann v. Nasca, B618, N169]

a. Good faith 

b. Proper motives

c. Reasonable judgment

d. If trust instrument give the trustee absolute discretion

i. Restatement says drop “reasonable judgment” requirement

vi. Spendthrift trust

1. Cannot be assigned or alienated

2. Protects trust assets only when they are in the hands of the trustee

3. Court will allow children and spouses to reach the trustee property though

a. Child support

b. Alimony

4. General rule – can’t set up spendthrift trust for yourself

a. Alaska and Delaware have made that possible

i. Good business for these states

1. Allows banks to be trustees and collect trustees’ fees

vii. Support trust

1. Creditors of beneficiary could obtain money from support trust if it was something that was necessary for the support of the beneficiary

a. Some jurisdictions allow creditor to stop into beneficiary’s shoes

b. New forms of trusts

i. Unitrusts

1. Says lifetime beneficiary gets X% of whatever is in the trust each year

a. Sometimes this will be less than the income earned, sometimes more

ii. Perpetual Dynasty Trust 

1. Sets up a trust and tries to keep it in existence for as long as possible

2. Could create a perpetuities problem

iii. Exculpatory clause – protects trustees unless willful neglect or default on part of trustee

c. Typical trust situation

i. Settlor – puts up the stuff

ii. Trustee – manages the stuff

iii. Beneficiary – gets the stuff

iv. Trust property/res – the stuff

d. Duties

i. Trustee owes fiduciary duty to the beneficiary

ii. Duties found in the trust instrument

iii. Cannot have a trust without a settlor

1. Trust is a creation so have to have creator

e. Testamentary trust

i. Can provide in the will

f. Inter vivos trust

i. Can use either a deed of trust or a declaration of trust

1. Declaration of trust – where settlor holds in trust

a. Can be oral

i. Unless it is real property (statute of frauds requires that real property be transferred by a written instrument)

2. Deed – give to someone else

a. Doesn’t have to be in writing necessarily

i. But there could be problems if it is not written

g. Trustee 

i. Who can do it?

1. Individual person

2. Multiple persons

3. Corporations

ii. If person doesn’t want to be trustee, can’t force them

1. B/C of the duties


2. The court will appoint a successor trustee if one is not named

3. But just b/c the trustee doesn’t want to do it doesn’t mean a trust has not been created initially

iii. Active v. passive

1. Passive – trustee has no duties

a. Goes back to the statute of uses

i. Used to avoid feudal incidents

ii. Used to execute uses

iv. Becoming the trustee

1. Doing nothing does not make one a trustee

v. Trustee owns the legally owns the property 

1. Beneficiary has an equitable property right

vi. Relationship btwn trustee and beneficiaries

1. Fiduciary

vii. Trustee and beneficiary cannot be the same person

1. But, trustee can be one of multiple beneficiaries, but not the sole beneficiary

viii. What if trustee transfers property to someone other than beneficiary

1. If sold – can get proceeds from the sale

ix. Personal creditors of trustee cannot get to the trust

x. Who can sue the trustee

1. Only beneficiary, not settlor

xi. Custodian v. trustee

1. Custodian

a. Different responsibilities and broader power to use the property

b. Limited period of liability

i. Only 2 years after reaching age of majority to object

2. Trustee

a. Entitled to an accounting of the trust

b. Beneficiary can get a lien on the trust property

c. Trustee may be personally liable

d. Defense – show that spent money on beneficiary – records

h. Beneficiaries

i. Unborn persons can be beneficiaries

1. Can enforce fiduciary duties by appointing a guardian for the unborn children

ii. Must be ascertainable

1. “To my friends” is not sufficient to create a trust b/c can’t identify [Clark v. Campbell, B598, N166]

a. “To my siblings” would be okay though – specific dfn of this relationship, unlike “friends”

2. This requirement is not enforced for public or charitable trusts

a. B/C others may represent the public – like atty general

i. Creation

i. Do not have to use term “trust” to create a trust

ii. Need only an intention, not magic words

j. Property of the trust

i. Need a property interest – more than an expectancy

1. “Whatever I get under my aunt’s will” – this is mere expectancy and cannot be used as res of a trust

ii. You can transfer a debt in a trust

iii. Property rights that you cannot pass in a trust – forms of property that are not assignable or non-transferable

k. Changing the trust

i. If all players around, no problem

1. But if have minors, unborn, incapacitated, may be problem

ii. If there are unforeseen circumstances that might defeat purposes of trust then may be able to modify it without all players present

iii. Claifin rule – if intention of testator would be defeated, can’t modify it

iv. General rule is that beneficiaries cannot change trustee

1. Settlor put trust in that trustee

II. Equitable life estate in trust v. legal life estate

a. England has eliminated legal life estate

b. Some people may like the restrictions on a legal life estate

III. Precatory language

a. Sometimes a T expresses a desire in their will where it is not entirely clear if it creates a legal obligation or is just a desire

IV. Trust v. debt

a. Debt

i. Can mix with your own assets

ii. You get benefit from increase in value

iii. Your creditors could reach

iv. There is a specific SOL

b. Trust

i. Have to keep separate

ii. Have duties

iii. Beneficiary gets benefit from increase in value

iv. Your creditors could not reach

v. As long as trust exists there is SOL

