 Texas Civil Procedure

Fall 2000

I. Rulings on Pre-trial Matters—Rules 4, 5, 8, 21, 21a, 21b, 74, 75

A. Notice

1. Lewis v. Blake—notice of summary judgment by fax/mail.

2. Add three days to date of hearing when notifying by fax or mail.

3. Rule 166c—motion will be heard 21 days from filing—No issue of material fact—movant entitled to judgment as a matter of law.

4. Rule 21a—Whenever notice is served which entitles or requires receiving party to take some action, three days shall be added if sent by mail or other electronic transmission.

5. Rule 4—Day of sending not to be counted

a. Last day of period is counted unless a weekend or legal holiday.

b. Intervening weekend days or legal holidays are generally counted unless the response time is 5 days or less. 

B. Mandamus—CPRC 51.012, 51.014

1. Appellate review of pre-trial rulings or wait till appeal—judicial efficiency, public policy at stake.

a. Standard of review—clear abuse of discretion needed and no other adequate remedy available by law.

b. Trial court has to follow the LAW—mandamus insures this—has nothing to do with fact decisions.

c. Clear abuse of discretion—“reaching a decision so arbitrary and unreasonable as to amount to a clear and prejudicial error of law.”

d. Trial court has no discretion to determine what the law is.

e. Delay or cost of appeal does NOT justify mandamus—only ok when party is losing a substantial right.

2. Mandamus for personal jurisdiction?

a. Jurisdictional issue not extraordinary enough for mandamus—wait for appeal.

b. Relator has an adequate remedy on appeal—Canadian Helicopters v. Wittig.

c. EXCEPTION—National Industrial Sand Association v. Gibson—NO minimum contacts:

1. Mandamus ok if erroneous assertion of jurisdiction so arbitrary and without regard to guiding priniciples of law.

d. Judicial efficiency—allowing personal jurisdiction/making defendant subject to more lawsuits in forum state could be gorunds for mandamus—CSR Limited v. Link.  

C. Civil Subject Matter Jurisdiction of Texas Courts

D. Standing and Ripeness

1. Ripeness—need for a concrete injury to have been suffered before action can be brought.

a. Outcome cannot be contingent on future events.

b. Statute cannot constrict someone else’s rights—must be harm to you.

2. Patterson v. Planned Parenthood

a. Challenge to Texas law forbidding dispensation of birth control to minors without parental consent.

b. Federal statute forbids such restrictions.

c. Plaintiffs claim that Texas in danger of losing federal funds for being in contradiction with Federal law.

d. Supreme Court:  No injury has yet to occur—not ripe.  Do not know what the Federal Government will do if state law is implemented.

3. Standing

a. Real controversy between parties which will be determined by judicial declaration sought.

b. Association can sue on behalf of its members when:

1. Its members would otherwise have standing to sue in their own right.

2. The interests it seeks are germane to the organization’s purpose.

3. Neither claim asserted nor relief requested requires participation of individual members in the lawsuit.

E. Judicial Disqualification and Recusal—Rule 18a, b, CPRC 30.016--May need notes here.

1. Disqualification—financial interest.

a. Within 10 days of date of trial or other hearing (except before Supreme Court, Court of Criminal Appeals, or the court of appeals), a party may file a motion for disqualification of the judge.

b. Denial of motion is subject to review after final judgment on abuse of discretion standard.

c. All decisions by disqualified judge are void.

d. A judge found to be “disqualifiable” on appeal?  NEW TRIAL.

e. When to be disqualified?

1. Service as a lawyer in the matter. 

2. Service with a lawyer who was involved in the matter in controversy during that time of service

3. Interest in matter in controversy as an individual or a fiduciary.

4. Related to party within 3rd degree.

5. Disqualified judge’s decisions are void.

2. Recusal?  Personal bias.

a. A judge found to be “recusable” on appeal?  Case remanded, all decisions reviewable.

b. Impartiality subject to questioning.

c. Personal bias or prejudice or knowledge of disputed facts.

d. He or a lawyer with whom he previously practiced has been a material witness concerning it.

e. Participated as counsel, adviser, or material witness, or expressed an opinion on the matters of it while acting as an attorney in government service.

f. Individually or as a fiduciary, his spouse, or minor child in his household has a financial interest in the matter in controversy or in a party proceeding in the matter

F. Blackballing Judges

1. Each party gets one black ball per case—before judge hears anything.

2. Unlimited judges who are “former” judges but not retired, i.e. judge defeated in election.

G. Pleadings—

1. Frivolous Pleading—Rule 13, 57, CPRC Ch. 10.

a. Attorney certifies pleading brought in good faith, not harrassing, frivolous, meant for delay, or fictitious.

b. Has to be a bad motive—stupid not good enough.

c. Sanctions—Rule 215-2b.

1. Must be “just.”

2. Pursuing a “weak” case does not call for sanctions.

d. Conflict with Chapter 10 of CPRC

1. Motive element missing.

2. Can be sanctioned for being stupid.


3. More like Fed. Rule 11.

4. No safe harbor.

e. Appellate Review of Rule 13 sanctions—abuse of discretion standard—Home Owners Funding Corporation v. Scheppler.
1. Give trial court discretion.

2. Tough to establish motive.

3. Broad discretion to assess monetary damages.

4. Penalties should deter others, punish offending party.

2. Fair Notice Standard—Rule 45, 47.

a. Give a “reasonable lawyer” a chance to respond.

b. Pleading may be vague—Sepulveda—find out what exactly happened through discovery.

c. Notice pleading in Texas—a short, plain statement of the claim of why the pleader is entitled to relief.

1. Paramount Pipe Supply Company v. Muhr—did plaintiff give the defendant fair notice in his pleading?

2. Pleading must give “fair notice” of the claim asserted.

3. Rule 45—evidence upon which the plaintiff will rely is NOT required in the pleading.

4. Defaulting defendant—

i. Does he waive his right to raise pleading defect on appeal? NO.  

ii. Rule 90—an objection to pleadings is waived if not raised prior to signing of final judgment or jury instruction—EXPCEPT in default judgments.

iii. SUPREME COURT:  Perfect Pleading is not required in Texas—just notice.

d. Opportunity to Amend to Fulfill Notice Requirement

1. A plaintiff can plead himself out of court—pleading facts which negatively assert his cause of action—defendant can win on summary judgment.

2. Plaintiff has the right to amend his pleading after special exceptions--and avoid summary judgment.

i. Defense should object to pleading via special exceptions first.

ii. Plaintifff then amends to conform to excpetions.

iii. Only after plaintiff has been given a chance to amend to conform to sustained special exceptions can a trial court dismiss for failure to state a cause of action.

iv. Summary judgment motion cannot replace special exceptions.

e. Changing a Pleading—Rule 63

1. Should a trial court allow a defendant time to supplement answers when he waited to till after opening statements to raise an affirmative defense?  No.

2. Factors when party is beyond 7 day barrier of rule 63--

i. Lack of diligence.

ii. Belated pleading contains matters not newly discovered but appear to have been known.

f. Failure of plaintiffs to invoke jurisdiction of court in pleadings.

1. Failure of plaintiffs to state a jurisdictional amount in controversy does not deprive the trial court of jurisdiction—Peek v. Equipment Service.

2. Unless it is clear in the pleadings that the court lacks jurisdiction, it should retain the case.

3. If defendant objects, plaintiff must be given an opportunity to amend before granting a motion to dismiss, summary judgment.

4. If defendant does NOT object, plaintiff can proceed with trial as long as he establishes jurisdiction prior to resting his case.

g. What can go wrong in a pleading?

1. Unfair notice—no facts, no claim pled.

2. Not enough detail.

3. Omission of an element of cause of action.

4. Stating a claim outside subject matter jurisdiction of the court.

h. Demur—objection to pleading—even if true, there is no relief for you—damages for loss of dog.

i. Pleadings ok but not enough evidence—summary judgment.

3. Special Exceptions

a. Plaintiff must be given an opporunity to amend petition every time a defendant specially excepts.

b. If no amendment is filed to a sustained special excption, the excepted to portions of the pleading are STRICKEN.

c. If the pleading with the defective allegations stricken fails to state a cause of action, then suit can be dismissed.

d. Refusal to amend and subsequent dismissal, can lead to appellate review of the court’s sustaining the special exceptions.

e. Abuse of discretion standard in reviewing trial courts here.

4. Waiver of Pleading Defects—Rules 67, 90, 91

a. Murray v. O&A Express, Inc.
i. Must object to pleading defects before jury is charged in order to preserve it for appeal.

ii. Trial by consent—rule 67—matters tried by express or implied consent by the parties shall be treated as if they had been raised in the pleadings.

5. Amendment to Cure Defects—Rules 62-70.

a. Procedure
1. Request leave to amend if less than 7 days to trial.
2. More than 7 days?  File an amended pleading—suspends original pleading.
3. Pre-trial order can change when a party has to ask for permission to change a pleading, i.e. 30 days not 7.
4. Opposing party can file for continuance.
5. Motion to strike amended pleading—try case on original pleadings—need to show surprise or prejudice.
b. Greenhalgh v. Service Lloyds Insurance Co.

1. Jury awards more damages than what was pled.
2. Judge allows pleading to be amended to conform to jury verdict.
3. Rule 63, 66.
i. Trial court can grant amendment to cure defects as long there is no surprise or prejudice. (Rule 63) 
ii. Opposing party must present evidence of surprise or prejudice.
iii. If evidence is presented at trial that helps prove the merits of the action but is not in the pleadings and is objected to, the presenting party can amend its pleadings to conform—opposing party must prove that such an amend would prejudice him in proving his case. (Rule 66)
iv. Court has discretion to allow or disallow the amendment—factors:
1. Time of the amendment—has discovery deadline past.
2. Nature of amendment—procedural or substantive.
3. Substantive—changes nature of lawsuit, per se evidence of surprise.
v. Object to defect as soon as possible—easier to argue surprise, prejudice.
c. Chapin and Chapin v. Texas Sand 
1. Defendant denied opportunity to make a procedural change to its pleading—a direct denial of plaintiff’s claim.

2. Directed verdict for plaintiff results.

3. Denial of opportunity was an abuse of discretion by trial court.

4. Cites Greenhalgh as another example of an allowabel procedural change.

6. Pleading Damages

a. General or specific.

1. General—damages that flow naturally and necessarily from harm.

2. Specific—most often pled this way, allows for special, consequential damages.

b. Prayer—request for specific relief from court—monetary relief or injunction.

c. Interest—

1. Pre-judgment—from time of injury to judgment.

2. Post-judgment—from judgment to payment.

d. Costs of court—reporter fees, filing fees.

e. Conditions precedent—pleading that all conditions have been satisfied clearing way for recovery—not at issue unless defendant specifically denies them, his burden to prove—Rule 54.

1. Plaintiff can plead generally or specifically that all conditions precedent have been satisfied.

2. If defendant does not specifically deny that a condition has been met, plaintiff does not have to specifically prove any certain conditions have been met.

7. Defendant’s Pleading—Rules 52, 54, 83-85, 92-95, 98.

a. General—puts plaintiff’s pleading at issue—makes plaintiff prove.

b. Special/specific—??

c. Verified—must be proven through sworn affidavit—Rule 93.

d. Affirmative—burden on defendant to prove—even if plaintiff is right, there is something else preventing my liability, i.e. SOL, res judicata.

e. Inferential rebuttals

1. Defendant alleging new facts that deny a claim via inference.

2. Plaintiff must negate when raised by defendant.

3. Defendant gets jury instruction if pled and evidence is introduced.

8. Pleas in Abatement—Rule 85

a. When suit would be proper in more than one county, county in which it is filed acquires dominant jurisdiction over other counties.

b. When an inherent interrelation of the subject matter exists in two pending lawsuits, a plea in abatement in the second action must be granted—Wyatt v. Shaw Plumbing.

1. Abatement based on comity, convenience, and need for orderly procedure.

2. Plea must be raised in a timely manner or it is waived.

3. Not required that all the parties and exact issues be included in the first action before the second is filed, if the first suit can be amended to include all necessary parties and issues.

4. Mandamus could be appropriate when courts are in conflict.

c. Way for defendant to delay.

d. Absent parties not affected by judgment of litigation if they did not get joined.

II. Joinder—Rules 37, 38, 40, 41, 43, 51, 60, 61, 97

A. Either party in a one on one suit (defendant 1 v. plaintiff 1) can bring unlimited claims and counter claims—don’t have to be related to same transaction.

B. Rule 39—proper parties.

1. Persons amenable to process can be joined if complete relief cannot be granted without them.

2. He claims an interest in the action—threat of parties all ready involved incurring inconsistent obligations by reason of his claimed interest.

3. If interested party cannot be joined, court shall determine whether in fairness the case can go on.

C. Rule 43—interpleader

1. Parties having claims against the plaintifss can interplead when plaintiff may face double or multiple liability.

2. Claims do not have to have a common origin or are identical.

D. Rule 40—permissive joinder

1. Parties can join as plaintiffs if their claims arise out of same transaction, occurrence, or series of transaction, or if a common question of law or fact will arise in the action.

2. Defendants can be joined together in one action if claim is asserted against them from same transaction, occurrence, or series of transactions.

3. A plaintiff or defendant need not be interested in claiming or defending against all the relief demanded.

4. Separate trials can be ordered to prevent delay or expense for parties who assert no claims against each other.

E. Getting all claims in a single lawsuit.

1. Plaintiff can amend petition to add claims and parties.

F. Non-party joinder—Rule 60

1. Any party can file a pleading to join a lawsuit.

2. Pleading subject to being stricken for sufficient cause to the court.

G. How can defendant fight back?

1. File of counter-claim against plaitiff(s).

2. File a cross claim against a co-defendant.

3. Defendant #1 can bring in another defendant—he is the one really liable—Rule 38—Inter-pleader.

a. Joinder of defendant #2 must involve a counter-claim or cross claim all ready at issue or a contribution or indemnity to plaintiff.

b. No leave of service needed if done within 30 days of filing original answer.

c. Defendant #2 can assert any defenses which defendant #1 has to the plaintiff’s claim.

d. Defendant #2 can assert any claim against the plaintiff that is the result of the same transaction or occurrence that is the subject matter of plaintiff’s original claim.

e. The plaintiff can assert any claims against defendant #2 that is the result of the same transaction or occurrence in his claim against defendant #1.

f. Defendant #2 can use this rule to bring in additional parties for liability to him or defendant #1 in regards to this claim.

H. A plaintiff can bring in an additional party(s) when a counterclaim is asserted against him under this same.

I. Rule cannot be applied in tort cases to bring in an insurance company unless by statute the company is liable to person injured.

J. Severance of claims ok if:

1. Controversy involves more than one cause of action.

2. Servered cause would be proper subject of a lawsuit if independently asserted.

3. Severed claims not so intertwined as to involve the same indentical facts and issues.

4. Jones v. Ray—

a. Plaintiff injured at work.  Malpractice in treatment and care/therapy at different locations around the state.

b. Some defendants want out of Harris County—claim they are not liable for injuries suffered there.

c. Single injury rule—can only recover once—damages awards used to credit subsequent awards.

d. Plaintiff can claim SEPARATE injuries from same transaction—avoid double recovery rule.

K. Judicial Efficiency

1. Try all claims together arising from same transaction or occurrence.

2. Avoid double recovery.

3. Rule 51—plaintiff #1 and defendant #1 can add as many claims independent of original claim as law and equity will allow.

4. Like joinder of claims can with multiple parties if Rules 39, 40, 43 are satisfied.

5. There may be like joinder of cross claims or third party claims if Rules 38 and 97 are satisfied.

L. Bifurcation—Rules 41, 40(b), 97(h), 74.

1. Separate trials for each issue. Example punitive damages.

M. Res judicata/Complusory counter-claims—Rule 97(a).

1. Issue Preclusion (collateral estoppel)—prevents relitigation of certain issues all ready resolved in prior suit.

2. Claim preclusion (res judicata)—prevents litigation of issues that should have been litigated prior to the present suit.

3. Rule 97

a. Pleading shall state as a counterclaim any claim within the jurisdiction of the court if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim and does not require the presence of third parties of whom the court cannot acquire jurisdiction.

b. Compulsory counter claim—like res judicata—acts as an affirmative defense to future claims.

c. Requires an examination of facts—did prior litigation allow for consolidation of claims in the first suit?  

N. Compulsory Joinder of Parties

1. Cooper v. Texas Gulf Industries—can failure to join plaintiff’s wife in original lawsuit pertaining to her property rights preclude her from filing a suit against the original defendant for the same cause of action?

2. Mrs. Cooper (plaintiff’s wife) was not an indispensable party to the original suit.  

3. Her absense did not prejudice her or parties to original suit.  Not objected to in original suit.

4. No standard or formula for joining people under Rule 39.

5. Issue is whether parties in original suit were properly before the court and whether court had jurisdiction to hear and decide case.

III. Complex Litigation

A. Consolidation of plaintiffs against multiple defendants—Rules 174, 175, 41, 42.

1. No absolute maximum number of claims that can be put together.

2. Will consolidation of claims overwhelm jury with evidence?

3. Fairness to both parties at issue.

4. Trial court has discretion to consolidate/separate—Appellate court needs to find abuse of discretion.

B. Class Action—Rule 42

1. Issues/rules:

a. Will individual issues predominate over common questions of law or fact?  If so, class certification may be in doubt.

b. Assess which issue predominate and if those issues are indeed common to the class.

c. Prevent complexity of issues overwhelming jury and preventing defense from presenting viable claims or defenses.

d. DO NOT want to “certify now and worry later.”

e. DO NOT sacrifice fairness for efficiency.

f. Must show trial court how class is fair.

g. Plaintiffs’ lawyers settling too fast?

1. Do not want to preclude future claims.

2. Does settlement let the defendant off the hook?

3. Rule 42(e)—fair, adequate, reasonable.

4. Need to show abuse of discretion to overturn settlement on appeal.

2. The fees/settlement

a. Must notify claimants of attorneys’ fees and how they are calculated.

b. Show claimants what defense is willing to pay to avoid further litigation.

c. Methods for calculating:

1. Lodestar—hourly rate.

2. Percentage of total award.

3. Class certification—must show ALL:

a. Numerosity—joining, identifying all plaintiffs impossible.

b. Commonality—common questions of law or fact.

c. Typicality—claims of represented class members are typical.

d. Representativeness—will class representatives fairly and accurately reflect concerns of the class.

1. Do you have resources necessary to thoroughly prosecute claims committed? 

4. Rule 42(b)—class action maintainable if ONE of the following:

a. 42(b)(1)

1. There is risk of inconsistent judgments creating incompatible standards for defendants.

2. Limited funds of defendant—competing plaintiffs get money.

b. 42(b)(2)--Injunction—dueling injunctions, enjoined here but not there—want uniformity.

c. 42(b)(3)—Property—specific piece of property at issue.

d. 42(b)(4)—Efficiency—predominance of common issues over individual issues—superiority of class action procedure over individual trial procedure.

5. 42(c)—Notice after certification

a. Advise members of nature of the suit, binding effect of the judgment, ability of members to challenge membership in class.

b. Members shall be notified of proposed dismissal or compromise after approval of dismissal or compromise by the court.

6. Appealability?

a. Immediately appealable.

b. Supreme Court has jurisdiction if:

1. There is dissent in the appeals court (dissent jurisdiction).

2. Or there is conflict with another court of appeals or the Supreme Court.

7. Moriel Rule—bifurcation of the trial

a. Class actions must abide by the Moriel Rule.

b. Jury cannot decide on/hear evidence pertaining to punitive damages PRIOR to deciding causation and actual damages.

IV. Personal Jurisdiction

A. Power of the state over a defendant.

B. Service of process—notice of that power.

C. Rule

1. Rule 99—What is in the notice.

2. Methods of Service

a. Hand.

b. Registered mail—return receipt requested.

c. Motion allowing for substitute service of process—after above methods have failed.

1. Thumbtacking service to door.

2. Serving notice on someone else.

3. Publication.

3. Who do you serve?

a. Individuals.

b. Entities—principals appointed to receive service of process.

4. Defendant NOT in the state of Texas.

a. Service valid (Rule 108) as long as in compliance with Rule 106.

b. Section 17.044—Long Arm Statute.

c. Secretary of State of Texas as an out of state’s resident agent.

1. Secretary will mail service via certified mail—return receipt requested.

5. Who can serve process? Rule 103.

a. Sheriff.

b. Constable.

c. Clerk by certified mail.

6. Form certifying that defendant was served properly--Rule 107.

7. Contest the propriety of service?

a. Respond to petition and object to method of service—motion to quash—Rule 122.

b. Delays answer date.

8. Waiver of defects and appearance—Rule 120, 121.

9. Accept default judgment?

a. Admitted liability.

b. Cannot present evidence in proving up of damages.

10. Collateral attack on default judgment

a. Challenge to jurisdiction—subject matter, personal.

11. Direct Attack on jurisdiction—

a. Motion for new trial—must be within 30 days of judgment (easiest).

1. Failure to answer a mistake.

2. Defendant has a meritorious defense.

3. Plaintiff won’t be delayed, injured by delay.

4. Not reviewable by appellate court.

b. Restricted appeal—within 6 months.

1. “I was never served.”

2. Conditions:

i. Must be brought by a party to the suit.

ii. Who did not participate in the trial.

iii. Error must be apparent on the face of the record.

3. Limited to errors in record.

4. No ability to present new evidence.

5. Plaintiff has to show:

i. Secretary of state was served for out of state process.

ii. Secretary sent service CMRRR.

c. Bill of Review—4 years later—Equitable doctrine.

1. New proceeding filed in trial court.

2. Standard is high:

i. Judgment acquired via extrinsic fraud, mistake, no notice.

ii. Meritorious defense to cause of action.

iii. Freedom from negligence in permitting judgment to be taken.

iv. If defendant could have made motion for new trial and didn’t, bill of review most likely denied.

3. Caldwell v. Barnes
i. If a genuine issue of service of process exists, then defendant does not have to prove existence of meritorious defense, fraud, accident or wrongful act, and his lack of negligence is established.

ii. Bill of Relief cannot be denied just because another state may afford defendant similar relief.

D. Minimum Contacts

1. Specific jurisdiction—contacts with forum state are the source of the cause of action.

2. General jurisdiction—

a. Minimum contacts? 

b. Yes—could lead to specific or general jurisdiction.

c. Does jurisdiction comport with fair play and substantial justice?

3. Texas Long Arm Statute

a. Was defendant’s activity in Texas continuous and systematic?

b. Did defendant purposefully avail himself of benefits of the forum state? Could defendant have reasonably expected to be hauled into court in Texas?

c. Is jurisdiction in line with fair play and substantial justice? Litigation in Texas is not unfair or burdensome.

d. Reaches as far as due process clause of 14th Amendment.

e. No concept of general jurisdiction in Texas statute.

4. Jurisdiction over a foreign company--Asahi
a. Defendant #1 (a Taiwanese company) sues in cross complaint a second defendant (a Japanese company).

b. Can California Superior Court exercise jurisdiction over Defendant #2?  No.

c. Asahi dealt with the Taiwanese company in Asia.  It did not purposefully direct business toward the U.S.

d. Even though Asahi knew that its parts would end up on motorcycles in the U.S., this is not enough to establish minimum contacts.

E. Special Appearance

1. Rule 120—special appearances can be cured/amended.  

2. Austin-Dawson v. Austin:
a. Motions and pleas of the defendant do not waive right to make special appearance—do not need magic words “subject to special appearance.”

b. As long as litigation, i.e. limited discovery, motions, can be conducted as long as they are consistent with effort to make special appearance.

3. Special Appearance hearing

a. Defendant has burden to negate ALL basis of jurisdiction.

b. Defendant has to present evidence, i.e. affidavits, live testimony.

c. Plaintiff frames basis for jurisdiction through pleadings.

d. If no basis for jurisdiction provided in the plaintiff’s pleadings, then all defendant has to do is prove non-residence.

e. Defendant gets only one bite at the apple:

1. If defendant objects through special appearance, he cannot then collaterally attack ruling on jurisdictional grounds.

F. Forum Non Conveniens

1. Transfer from one judicial system to another.

2. Court has personal jurisdiction but declines to exercise it.

3. Abuse of discretion standard of review.

4. NOT Dallas to Houston—this is venue.

5. Not state court to federal court—this removal.

6. Tests for FNC

a. Alternative forum—available and adequate?

b. Private interest factors.

c. Public interest factors.

V. Venue

A. Texas has personal jurisdiction BUT which county will hear the case.

B. Rules 86-99, Ch.15 venue statute.

C. Plaintiff can choose among proper venues.

1. Permissive venue—within general rule of statute.

2. Permissive exception—other alternatives which may be acceptable.

3. Mandatory exceptions to general rule—where suit MAY be filed vs. where it MUST be filed.

4. Defendant can file for transfer from 

a. Improper to proper or

b. Permissive to mandatory or

c.  Out of convenience and justice.

D. Venue facts—facts needed to make venue proper in an appropriate county.

E. The Venue Statute—Chapter 15

1. Section 15.002(a)(1-3)—find fit for venue under these.

a. (a)(1)—county where transaction occurred.

b. (a)(3)—principle office of defendant.

1. Principle Office—Not clearly subordinate to another office in Texas.  Has decision makers who run company on a day to day basis.  Mere agent or representative is NOT a decision maker.

2. Requires discovery to learn about company hierarchy, organizational workings.

2. Only follow 15.002(a)(4) if (a)(1-3) don’t apply.

3. 15.005—venue over one defendant gives you venue over all other defendants properly joined. 

4. 15.035—Contract with venue provision usually NOT enforceable.

a. Exception to 15.035--15.020—Aggregate in transaction over $1 million, contract for venue ok.

5. Mandatory Venue--15.004—If a suit is transferred due to mandatory venue provision, all defendants are transferred with suit to that county.

6. Suits against county—15.015—counties as defendants have suits in that county.

F. Venue Procedure

1. Motion to transfer venue

a. Rule 86(3)—the court why?

1. County where suit is filed is not proper or

2. Even if present county is ok, there is a mandatory transfer or

3. Convenience and justice.

4. Then specify which county it should go to.

b. Plaintiff’s response to motion to transfer

1. Affidavit with prima facie burden of proof.

2. Easy to meet.

3. Could be lies.

4. Example: showing of hierarchy, organization of business.

c. Defendant can reply

1. Contradictory affidavits.

2. Probably will not help.

d. Missouri-Pacific Test to govern.

e. Appealability—15.064

1. No interlocutory appeal can come from this hearing.

2. On appeal after trial on the merits--


i. Improper venue shall be reversible error.

ii. Appeals court will consider entire record even though trial court is just looking at pleadings and affidavits.

iii. De novo review allows loser to introduce evidence into the record persuasive against trial judge—when?

iv. If no grounds for transfer are specified, appeals court presumes trial court found all grounds favorable to the plaintiff.

v. If grounds are specified, plaintiff asks for review of entire record, evidence in his favor.

1. Some probative evidence to support trial judge’s decision?  Any evidence supporting trial judge’s decision on a prima facie basis. Ruiz.

2. Wilson says different—only if plaintiff’s choice is improper, does defendant’s choice have a chance to be proper. 

vi. In Re: Masonite—exception to 15.064.

f. Party may apply for writ of mandamus to enforce mandatory venue provisions of section 15—15.0643.

1. 90 days before trial date or

2. 10th day after the party receives notice of trial setting.

2. Convenience and justice

a. 15.002(b)—Judge can grant transfer out of convenience and justice, economic, personal hardship, or balance of interests of parties predominates in favor of transfer.

b. Transfer would not prejudice either party.

c. 15.002(c)--Denial or grant of motion NOT reviewable by mandamus, NOT reversible error.

d. Always ask for this because of plaintiff’s inability to fight it through mandamus or appeal as reversible error later.

3. Second Defendant in primary defendant’s home county

a. Second defendant properly joined in another defendant’s home county.

1. Could file MTV for convenience and justice.

2. Try to sever defendant #1 as improperly joined.

b. What if Defendant #1 gets summary judgment or settles case?

c. Is the second defendant stuck there?  Most likely.

1. Rule 87(3)(a), 15.064(a) allow plaintiff to keep defendant there with low standard of proof.

2. After defendant #1 is dismissed on sj, defendant #2 could ask judge to re-hear MTV for convenience and justice—still not a good chance.

3. Rule 87(5)—once venue has been sustained, is there a prohibition on re-hearing old motions?  No one is sure.

4. Need to file for re-hearing anyway for appeal.

5. No interlocutory appeals allowed from this.

G. Intervening Plaintiffs

1. Must be able to INDEPENDENTLY establish venue in county.

2. Exception: 15.003(a)(1-4)—intervenor must establish all four or satisifes 15.003(b)(1).

3. Appeal?

a. Interlocutory ok.

b. Neither abuse of discretion or substantial evidence standard.

c. Prima facie standard.

H. Motion to Transfer Venue for Unfair Forum

1. Defendant cannot get a fair jury—nothing to do with choice of venue—that could be perfectly legal.

2. Rules 257-259.

3. Affidavits of movant and 3 credible residents of county.

4. If uncontroverted by opponent, judge must transfer.

5. Union Carbide v. Moye
a. Judge abused discretion—Rule 258.

b. Must allow defendant time to prepare case for transfer.

c. Some discovery should be allowed—but evidence standard is unclear—Supreme Court does not define.

d. 15.064—statutory venue hearings prohibit live testimony.

VI. Discovery

A. Rule 166—pretrial conference—schedule:

1. Pleas, motions, discovery, parties’ contentions, witness lists, experts, objections in writing.

B. Rule 190.1—Discovery Control plan

1. Level 1--$50,000 or less sought.

a. Discovery up to 30 days prior to trial date.

b. 6 hours of live discovery.

1. Can go to 10+ hours.

2. Court order needed.

c. 25 interrogatories including discreet subparts.

1. Each question is an interrogatory.

2. 25 questions to each party total.

2. Level 2—

a. 30 days prior to trial or 9 months after first oral deposition.

b. 50 hours live discovery—extra 6 hours per expert beyond two.

c. 25 interrogatories.

3. Level 3--

a. Anytime court orders or parties agree.

b. Complex litigation, multiple parties.

c. Plan has agreed upon limits to discovery, deadlines for joining additional parties, trial date.

4. Pleading the levels

a. Plaintiff has to plead correct level—What if this doesn’t happen?

b. Level 2 is the default level unless pleading is for $50K or less or court assigns level 3.

c. No dollar amount or court order, defendant specially excepts and force plaintiff to plead specific level.

d. An amendment specifically pleading an amount less than $50K does not automatically put you in level 1—plaintiff must plead what level he seeks or have judge decide.

1. Amendment changing level 45 days prior to trial taking discovery from level 1 to 2?

2. Nedd leave of court.

3. Amending party needs to show good cause outweighs prejudice to other side.

4. See Note 2—Rule 191.

e. Counterclaim putting aggregate amount at more than $50K automatically puts you in level 2.

f. Rule 190.2(d)—reopening discovery

1. When filing of an amended or supplemental pleading renders level 1 inapplicable.

2. Take into account previous discovery hours, depositions, etc.

3. Refigure what discovery period is from beginning of first deposition.

4. Continuance of trial date—just adjust discovery period to 30 days prior to new trial setting.

C. Rule 190.5—modification of control plan—ok if party would be unfairly prejudiced without it.

1. Interests of justice.

2. Material change to matters if trial date has changed more than three months after original date.

3. Answers were made so near or after discovery cutoff date that requesting party does not have an adequate opportunity to conduct discovery on new matters.

D. Rule 191.1—except where prohibited specifically prohibited changes to plan can be made by

1. Agreement of the parties or

2. Court order for good cause.

E. Scope of discovery—Rule 192.3, .4, .6

1. Relevant subject matter to suit—need not be directly admissible at trial.

2. But cannot be overly broad, harrassing, or lead to privileged info.

3. Rule 192.4—proportionality

a. Limits on discovery.

b. In context of issues at stake, costs, amount in controversy.

4. Jampole
a. Allows mandamus for discovery disputes—explosion of writs of mandamus.

b. Supreme Court has slowly restricted discovery—Re-read Walker v. Packer.

5. Weighing ability of parties to prove case vs. imposition of costs on parties.

6. Need to limit requests to time, place, subject matter of issue.

a. Kmart v. Sanderson
b. Plaintiff must show relationship between request and case rather than defendant justifying objection.

c. Specificity of request—fishing expeditions can be objected to.

7. In Re: Alford Chevrolet

a. Differentiating class certification and merits discovery.

b. Intertwining of the two? 

8. Rule 192.5—Work Product

a. Texas rule broader than federal rule—more people in control group.

b. Work of lawyers protected as long as “need and hardship” not shown.

1. Ordinary work product—everything outside core, reporting, facts compilation--sometimes discoverable.

2. Core work product—strategy, thoughts of lawyers—never discoverable.

3. Can be some incidental disclosure of mental thoughts through the disclosure of ordinary work product.

c. Work in anticipation of litigation? National Tank v. Bretherton

1. Objective test:  Would a reasonable person have expected litigation to occur from incident in question?
2. Subjective test:  Did this person think litigation would ensue?
d. Hickman v. Taylor
e. Exceptions to privilege?

F. Rule 193.1—Duty to respond

1. Must respond fully and completely.

2. Duty to supplement answers reasonably promptly.

a. Need to show good cause or no surpirse or prejudice in failure to supplement—Rule 193.6.

3. Failure to supply timely answers could result in exclusion from trial.

a. Responding party could say that answers did not prejudice requesting party or did not hurt anyone.

4. What is good cause?

G. Rule 193.7—self production of documents

1. Self production authenticates for use in evidence unless other side objects.

2. Object within 10 days of notification that other side intends to use it.

H. Rule 194—Disclosure

1. Requests no later than 30 days before discovery period ends.

2. Requests may be for personal info, info of witnesses, legal theories, factual basis of claims, amount/calculation of damages, expert info.

I. Rule 194.2(c), (d)—Contention interrogatories

1. Responding party need not marshall ALL facts upon which he intends to base his legal theories on.

2. Supply more than notice pleading but not meant to completely overburden plaintiff.

3. Rule 197—prevents requesting parties from requesting all facts in written/contention interrogatories.

4. Requesting party can file a motion to compel production if responding party objects to what it deems is a contention interrogatory.

5. Rule 194.2(e)

a. Alvarado v. Farash
b. Failure to respond to request for people with knowledge of the case.

c. Trial court can allow testimony IF good cause is shown—trial judge has discretion.

d. If no good cause is shown, judge cannot allow.

e. Can be reversible error if shown to be harmful—not merely cummulative of properly admitted testimony to adverse verdict.

f. See Rule 215.5—exclusion of testimony.

J. Rule 194.3—Response to request

1. 30 days after request or

2. 50 days after if made before respondent’s answer is due/has been filed.

K. Rule 196—Requests for inspection/production/entry

1. 30 days before end of discovery

2. Specify items to be inspected.

3. Specify reasonable time, place for inspection.

4. Medical records—see Rule 21a.

L. Rule 197—interrogatories to parties

1. Can ask for factual, legal theoriesbut CANNOT request all available proof, proof party wishes to present at trial.

2. Respondent can direct requestor to public records for answers if available with same effort.

3. Answers can contain objections for privilege.

M. Rule 198--Requests for admissions

N. Rule 215.4—Failure to comply with 198

1. Court can order answers to interrogatories it deems incomplete.

2. If requesting party proves genuiness of a matter, he can request responding party to pay for costs associated with verification proceedings.

O. Rule 193—Written discovery

1. 193.1—Party must make complete response.

2. 193.2—Objections to requests—state legal reasons, must comply with parts of requests not objected to.

3. 193.3—asserting privilege.

4. 193.4—Hearings/rulings for objections, assertions of privilege.

5. 193.5—Amending/supplementary responses to written discovery.

6. 193.6—Failing to respond timely, effect on trial.

P. Depositions

1. Have to be nice.

2. Defending attorney cannot talk--except for objections.

3. Subpoena—

a. Non-party—county of place of business or residence of witness.

b. Party—county of the suit.

4. Apex deposition

a. Requesting party must prove unique, superior knowledge of official to be deposed.

b. Show he different knowledge than just general goals, policy. 

Q. Physical/mental exams

1. Have to show good cause.

2. They are intrusive—judges reluctant to approve.

R. Miscellaneous

1. Plaintiff should specify level.

2. Allow client to acknowledge—attorney protected.

3. Divorce cases

a. Level 1—6 hours of depositions for each side.

4. Multi party—level 2

a. Parties on same side get 50 hours to depose each other on issues they disagree on.

VII. Discovery Privileges

A. Work Product—Rule 192.5

1. Need to protect the work of a lawyer—no mooching.

2. Protections

a. Attorney client privilege

1. Communications between attorney and client ALWAYS privileged no matter what.

2. FACTS can be discoverable.

3. If no relationship exists, go to work product privilege and tests.

b. Work done in anticipation of litigation.

1. Objective test.

2. Subjective test.

3. Ordinary work product—everything outside core: reporting computation of facts.

a. Discoverable as long as need and hardship are met—Rule 192.4.

b. Through disclosure here, you could disclose some mental impressions, etc.  This is ok.

c. What is need and hardship?

1. Trial court has broad discretion here.

2. Abuse of discretion standard.

3. Witness statement discoverable—Rule 192.3(h).

4. Dillard v. Sanderson
i. Court followed Federal Rule 26(b)(3).

ii. Issues of credibility and failing memory have been enough to satisfy need and hardship.

4. Core work product—mental impressions, conclusions, evaluations.

a. Protected absolutely.

5. Clients’ work product protected as well.

6. Exceptions

a. Rule 192.5.c

b. Rule 192.3.h

c. Furtherance of crime.

d. Breach of fiduciary duty.

e. Joint clients.

f. Document attended to by lawyer.

g. Witness statement—discoverable as long as not your client.

1. According to who took the statement—privilege could apply.

B. Objections to discovery requests

1. Object in writing—Rule 193.2

a. State why—facts, legal theories—over broad, irrelevant etc.

2. Request is ok BUT material violate privilege.

a. Notify that you are withholding.

b. Notify as to what privilege you are asserting.


3. Give a privilege log IF requested.

4. Contest of privilege?

a. Hearing.

b. Party asserting privilege has burden of proof.

5. Litigation file/blackhole

a. Documents created by lawyer for litigation.

b. Documents have to be privileged.

c. Exempt from withholding statement, privilege log.

d. Don’t have to notify other side of these.

e. What if they ask specifically about it?

1. Could ask through interrogatory about specific facts concerning the context of the documents.

i. Who was talked to, when?

ii. Requestor, in a sense, is getting a privilege log with these questions.

2. Did anyone/you talk to individual, etc.?

3. Respondent can fall back on work product privilege when questions are content specific.

4. Has to be work product of LAWYER in the case—not a client.

5. Limited to time from when lawyer was consulted specifically about that particular case—not just the potential litigation in general.

6. More limited than regular work product—when litigation COULD have been anticipated, i.e. right after accident.

C. Waiver of privilege

1. Offensive use—TX DPS Officers Association v. Denton
a. Plaintiff is seeking affirmative relief yet wants to claim privilege—does it stick?

b. Plaintiff must be seeking privilege of outcome determinative information for defendant to try and defeat privilege.

c. Plaintiff can claim privilege and see what happens.

1. Privilege can be upheld.

2. Privilege can suffer sanctions—dismissal of suit.

d. Or plaintiff could disclose the info.

2. Inadvertent disclosure

a. OLD RULE—Granada.

1. Have to show not just inadvertentness but also steps taken to prevent disclosure for privilege to maintained.

2. Scary for lawyers trying to protect documents.

3. Resources spent trying to make sure nothing gets out accidently.

b. New rule—193.3(d)

1. Changes Granada
2. Prove no INTENT to disclose.

3. Allows for disclosure of everything and then “snap back” what you don’t want to get out.

4. Snap back allowed 10 days from when “mistake” is realized.

5. Parties should disclose before trial what documents they are planning to use—starts 10 day period.

c. Refreshing recollection

1. Use of docs to refresh recollection before/during a deposition—docs are discoverable.

2. TRE 612.

3. “What have you looked at prior to this deposition?”

3. Crime, fraud exception

a. Prima facie proof (even if contradicted) that privileged communication is connected to fraud, crime—Privilege is waived.

b. Old rational: lawyers stop being lawyers when they are helping their clients commit crime.

c. New rational: exception used to force disclosure of documents that lawyers may be hiding—discovery abuse.

1. Fraud on court.

2. Depose opposing lawyers—how and why they are producing certain documents.

D. Protective Orders

1. Not an objection.

2. Request that discovery only go to certain parties, dissemination of information be limited.

3. Sealing files at courthouse—pleadings, etc.

4. Rule 76a—limits protective orders when concerning court records—keeping information away from public, press.

a. What is a court record? Rule 76.a.2

1. Anything filed with the court.

2. Unfiled discovery with the probable adverse effect on public health, safety or administration of public office.

3. Settlement agreement.

4. Presumption of OPENNESS concerning court records.

5. Rule 192.6—allows protective order to protect confidential information.  

a. Specific, serious substantial interest.

b. No less specific means will do.

6. Procedure

a. Is this a court record?

1. Private hearing with evidence.

2. Threshold determination—show nexus between public safety and documents considered.

b. Hearing to decide if presumption of openness has been overcome.

1. Notice needed.

2. Intervenors allowed.

3. Immediately appealable.

E. Expert Witnesses

1. Testifying Expert Witness—Rule 192.7(c)—

a. Experts helping jury with facts and opinions.

b. What is discoverable?

1. Rule 194—request for disclosure.

i. Rule 194.2--Must turn over expert’s:

1. Personal information.

2. Subject matter of testimony.

3. General impressions, conclusions, reports, other tangible products, and the basis for them.

4. Reports, etc. turned over are those done in anticipation of litigation.

2. Reports (not necessarily required) BUT:

i. If one is written—have to produce.

ii. Don’t have to make stuff up to satisfy document request.

iii. Judge can order a report—Rule 195.

iv. Depositions can be taken.

v. NO INTERROGATORIES.

2. If testifying expert is NOT reatined by responding party

a. Provide documentation to prove this status.

b. Example: witness who is hostile to your side but can help you, i.e. treating physician.

3. Consulting expert—192.7(d)—treated like the lawyer: strategy, mental impressions are privileged.

a. Can be a shield for opinions that are not favorable to your side.

4. Reviewed Consulting Expert—all materials looked at are discoverable.  Allows for successful cross examination of testifying expert.

5. General Motors v. Gayle: 

a. Upholds consulting expert privilege.

b. Tests should be done within privilege—if they turn out favorably, the party will use them as evidence, discovery can occur.

c. Trial court saw a “need and hardship” issue—only big companies can conduct multiple tests.

1. BUT the tests—no matter what the result—are part of the core work product.

2. The opposing party can examine the results/experts if they are used in evidence.

d. Who can be a consulting expert?

1. Person whose source of information comes from work in anticipation of litigation—someone hired to work on litigation.

2. Person involved in the incident—with knowledge of relevant facts--cannot be labeled an expert and shielded from discovery.

3. Personal knowledge of FACTS of the case are always discoverable no matter when hired—have to identify these people—Rule 192.3(c).

6. Designating experts

a. Parties seeking affirmative relief—plaintiffs and defendants with cross or counter claim

1. Designate experts 90 days before end of discovery period.

2. Rule 195.2.

3. Defending experts designated 60 days prior to discovery period end.

7. Changing the designation of experts—Scott v. McIlhaney
a. De-designation of testifying expert witnesses and subsequent re-designation to consulting expert witness NOT allowed.

b. Parties settled—defendant wants to change designation of potential experts to shield testimony from future litigation.

c. Policy ruling no procedure rule for this.

8. Scheduling Depositions of Experts—Rule 195.3

a. Plaintiff designates expert with no report.

1. Party must make expert available reasonably promptly after designation.

2. If not, extend discovery deadline.

b. Plaintiff designates expert with report.

1. Party makes expert available only reasonably promptly after all other experts have been designated.

c. No requirement for defendant to give reports.

9. Payment

a. Party retaining expert pays for deposition.

b. Non-retained expert payment—rules don’t specify.

1. They are material witnesses.

2. Like jury duty—just do it without getting paid.

10. Supplementation

a. Retained expert: have to supplement deposition testimony.

1. Mental impressions.

2. Opinions.

b. Non-retained experts don’t have to.

c. Exxon
1. Plaintiff satisfied supplementation standard.

2. No surprise or prejudice—good cause shown.

11. Bias Discoverable?

a. Walker v. Packer—bias is discoverable.

b. When facts or circumstances make bias an issue, it is discoverable.

VIII. Sanctions—Rule 215.

A. What is abuse?

1. Asking too much.

2. Giving too little—not disclosing what you should.

3. Making things too expensive.

4. Making things too hard.

B. System depends on people being able to trust responses from opponent.

C. Procedure for Rule 215.

1. File a motion for sanctions.

2. File for motion to compel discovery.

3. Combined now—don’t have to ask for compulsion first—can ask for sanctions right away.

4. Court can assess costs for what other side had to spend to file motion and attend hearing—Rule 215(1).

a. Costs can be assessed to party and/or the lawyer 

b. Avoids attorney just passing fine on to client.

c. If denied, court can assess costs to movant for filing a frivolous motion.

D. Types of sanctions available—Rule 215(2)(b)

1. Orders in regard to failure as are just.

a. All expenses caused by failure to make discovery.

b. All expenses associated with sanctions motion.

c. Court has substantial leeway in punishing.

2. Rule 215(3)—expands court power—if court discovers abuse, it can do a wide range of things.

E. Court Rulings On Sanctions 

1. Transamerica v. Powell—Forces court to abide by standards.

a. Direct relationship between conduct and sanctions.

1. Sanction directed at abuse.

2. Sanction aimed at remedying harm.

3. Sanction visited upon offender, lawyer or client.

i. Does this put the two in conflict?


b. Are sanctions excessive?

1. Sanctions should be no more severe than necessary to achieve compliance, deterrence, punishment.

2. Has trial court tried less severe sanctions to no avail?

2. Due process of sanctions

a. Mandamus?

1. Striken pleadings--issue adjudicated—can be reversed on mandamus.

2. Monetary fine so severe it adjudicates dispute—parties have to withdrawal—force trial court to delay fine until appeal is possible.

3. Giving up something that cannot be given back:

i. Example: sanctions of volunteer work.

ii. Wait till appeal. 

