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I. Origins of power—the Judiciary

A. Brown v. Board of Education

1. Courts have power to change society/economy.

a. School desegregation

b. Anti-trust legislation

2. Where does the power come from?

B. Marbury v. Madison

1. CJ Marshall concerned with independence of judiciary.

2. Judiciary under attack from Jefferson.

3. Marshall legitimizes:

a. Court orders against the gov’t.

b. Judicial review—strikes down Sec. 13 Judiciary Act (jurisdiction issue).

c. Gov’t abuse (Executive branch).

II. Standing/Justiciability

A. Warth v. Seldin

1. Plaintiff has standing if he has suffered threatened or actual injury from illegal action.

2. No generalized grievance or grievance of third parties.

· Exception: Occasionally suits can be brought on behalf of parties who would not otherwise have access to courts.

3. Absent the zoning laws in Penfield, could the plaintiffs afford homes there anyway?

4. COURT: No standing b/c plaintiffs could not satisfy causation test.

a. Individual plaintiffs could not prove that relief would create redressability—no proof that they could live there anyway even without the zoning law.

b. Group plaintiffs (developers) could not provide an instance whereby any single project had been precluded due to the zoning laws.

B. Lujan v. Defenders of Wildlife

1. No standing for plaintiff.

2. Typically, environmental cases had been granted standing.

3. Vindication of public interest is for Congress and Exec. branch.

4. Courts are not monitors of soundness of executive policy/action.

5. Individual rights grievances are for courts.

6. Plaintiffs failed the “injury in fact requirement.”

a. Injuries suffered must be “actual or imminent.”

b. Harm is too far in the future or speculative=NO STANDING.

c. Injury traceable to action of defendant.

C. Elements of standing—cases involving:

1. Injury in fact.

a. Taxpayer suits—taxpayers sues for alleged misuse of his taxes.  A “Nexus” must exist between taxpayer’s status and the claim sought.

b. Non-taxpayer suits—injury must be “caused by the act being complained of” and that relief from the court will bring “redressability.”

2. Causation between defendant’s conduct and plaintiff’s injury.

3. Re-dressability.

D. Friends of the Earth v. Laidlaw
1. 3rd party sues polluters on behalf of homeowners.

2. Compliance with statute does not equal mootness.

3. No standing:

a. No injury in fact for plaintiffs (Friends of the Earth).

b. No causation—not sure about pollution.

E. Vermont v. US ex-ray Stevens
1. Is stake in controversy (whistle-blower bounty) same as injury in fact?

2. Plaintiff NOT injured but he has an interest in outcome.

3. U.S. could make itself a party to the suit at any time.

4. STANDING granted.

F. Baker v. Carr—reapportionment of TN General Assembly.

1. Standing granted—reversal of previous refusal to hear “political questions.”

2. COURT: malapportionment of TN assembly was NOT a political question.  

a. Political questions (non-justiciable) involve relations with judiciary and other branches of the federal government.

b. This case involved relations between judiciary and the states.

3. Instead, a EQUAL PROTECTION CLAUSE claim.

4. When is a “political case” NOT justiciable?

a. Demonstrable Constitutional commitment of issue to a coordinate political department—under authority of another branch of government—courts should not hear.

b. Lack of judicially discoverable, manageable standards for resolving it.

c. Need to decide with a policy decision for non-judicial discretion—need to decide policy at outset—courts stay away.

d. Cannot resolve issue by infringing on other branches.

e. Need for complete adherence to political decision all ready made—stare decisis.

f. Potential for multiple pronouncements on one issue from various departments.

g. DRAWBACKS: 

a. Plaintiff forced to win on the pleadings.

b. Courts can throw out cases early.

c. Issue can be decided way before trial.

G. Powell v. McCormack

1. McCormack (Speaker of the House)—House can judge its own members—Article I Section V.

2. Powell—Issue is justiciable.

3. Justiciability granted

a. CJ Warren: courts sometimes have to judge on actions of other branches.

b. Court here really ruling on interpretation of Constitution/scope of power of legislative branch.

H. Nixon v. US

1. Can Senate Rule XI (investigation/conviction) be used if full Senate is not involved?

2. Justiciability?

3. No-no judicial review of impeachment and conviction.

4. Rehnquist: Judges should not review other judges.

5. Impeachment and conviction are political questions.

6. Senate can risk its credibility with just a committee hearing if it wants to.

I. Guaranty Clause Claim

1. Court has held that claims based on Article IV Section 4 “the U.S. shall guarantee to every state in the Union a Republican form of government” are NON-justiciable political questions.

2. Luther v. Borden—RI insurrection.

a. Who is the legitimate gov’t?

b. Court refused to rule on which government of R.I. was the lawful one of the state—political question.

c. At odds with Baker v. Carr—Modern case.

III. Legislative Power 

A. ENUMERATED POWERS--The US Bank—McCulloch
1. Can the Congress charter a bank? Yes.

2. Necessary and proper clause allows this—CJ Marshall.

3. CJ Marshall:

a. Constitutional power from people, not the states.

b. People’s best representatives debated the issue.

c. National power is supreme.

d. IMPOSSIBLE for Constitution to list all powers--theory of Constitutional interpretation

1. Necessary and proper clause—Congress can charter a bank if it sees fit.

2. Need does not have to be ABSOLUTELY necessary.

3. Implied powers exist.

4. As long as means is RATIONALLY RELATED to a constitutionally-specified objective, the means are OK.

5. Maryland state tax on bank was INVALID/UNCONST. b/c it interfered with valid federal activity.

e. People should have benefit of ALL policy choices.

f. Purpose of Constitution:

1. States bound at ratification.

2. States have limited powers of governance.

3. Constitution strengthens Union.

4. Lesser issue—taxation of the bank.

5. Doctrine leads to IMPLIED POWERS.

B. Commerce Clause

Pre-1887—

· Broad interpretation.

· All commercial intercourse between parties and 2 or more states.

· Regulation of intra-state commerce DIRECTLY impacting interstate commerce ALLOWED.

· Congressional unchecked by 10th Amendment as long as Congress thought it was interstate, regulations ok.

State Granted Monopolies--Gibbons v. Ogden
a. Power of Congress to regulate a monopoly—Congress has “plenary” power to regulate commerce between the states.

b. NY law granting Ogden an exclusive steamboat license (monopoly) was invalid—interferes with federal commerce power.

c. What is commerce?

1. Intercourse.

2. Navigation.

d. Articles of Confederation did NOT create a common market. 

e. CJ Marshall tears down barriers for US economy.

f. Dual sovereignty—states and fed’l gov’t each supreme in their own spheres.

Actual CONFLICT between NY law and Congress—NY law falls under SUPREMACY CLAUSE.

1887-1937—Pre-Modern Interpretation

· Scales back Gibbons.

· More of a shift to laissez faire economics.

· 10th Amendment no used to check Commerce Clause power.

Child Labor—Hammer v. Dagenhart

a.  COURT strikes down federal law prohibiting the interstate transport of articles produced by companies which employed children in manufacturing process.

b. Other similar laws UPHELD.

c. Why stirke this one down?

d. Other laws pertained to the products themselves and their inherent evil, i.e. lottery tickets.

e. Goods in this case are harmless.

f. Employment of children although evil is out of scope of interstate commerce regulation.

g. HOLMES DISSENT: The fact that the law has a COLLATERAL effect on activities otherwise left to state control does not make the law unconst.

1937-1995--Modern Period up to Lopez

· Congress can regulate.

· Congress does not have to make case for substantial effect on interstate commerce—just need rational basis for legislation.

· Vertical v. Horizontal perspective

a. Vertical—Congress’s efforts to regulate the states.

b. Horizontal—States efforts to regulate each other.

1. US. v. Darby

a. Lumber manufacturer in violation of labor laws.

b. Is he prohibited from shipping his lumber to other states for sale?

c. Yes.  Congress has power over intrastate activities which may affect interstate commerce.  

d. Lessons of Depression—need more Fed’l control of economy.

e. Holmes’ dissent in Hammer used here—becomes law.

2. Wickard v. Filburn—regulation of wheat production.

a. Supreme Court: homegrown wheat is a threat to national economy.

b. Congress CAN regulate this.

c. CUMULATIVE EFFECT theory—individual activity (alone or together as a class of acts) can effect economy.

3. Discrimination—Heart of Atlanta Motel v. U.S.
a. Motel refuses to serve blacks.

b. Motel near two major interstates—serves out of state guests.

c. Discrimination discourages interstate travel amongst blacks.

d. Motel can be compelled to obey 1964 Civil Rights Act via the Commerce power.

4. National League of Cities v. Usery

a. Congressional law regulating wages, hours STRUCK DOWN.

b. Congress canNOT regulate hours, wages or state and municipal employees.

c. Congress cannot impair states’ ability to function—allocate money.

d. These laws could be applied to private employers/employees b/c of interstate commerce effects.

e. Reverses Darby.

5. Garcia v. San Antonio Metropolitan Transit Authority
a. OVERRULES National League of Cities.

b. Federal Fair Labor Standards Act can apply to state municipal employees.

c. Judiciary cannot subjectively decide what is an essential government function (protected by tenth amendment) and what is not.

d. Efforts to articulate boundaries of state regulatory (National League of Cities) immunity unworkable—CANNOT allow state immunity to turn on judicial appraisal of whether or not a government function is “integral” or “traditional.”

e. States do retain procedural checks to protect themselves from Fed’l intrusions.

1. Each state gets two Senators.

2. Each state casts ballots for President in Electoral College.

e. OVERRIDING RULE: Congress via Commerce Power can regulate state activity if the regulation would be valid if applied to private property. 

f. DISSENT: POWELL: Congress CANNOT control itself against over regulation.
6. US v. Lopez

a. Gun Free School Zones Act-crime to possess a gun in a school zone even if it had NOT moved in interstate commerce.

b. COURT invalidates Congressional act for being beyond Commerce Clause.

c. CJ Rehnquist:

1. Commerce Clause only regulates commercial activity.

2. Guns in school zone is criminal, not commercial activity.

3. Legislation must “substantially” affect commerce to be valid.

4. Wickard v. Wilburn (wheat case) DID affect commerce.

5. What is commercial?

a. Channels of commerce.

b. In commerce (vague here).

c. Affecting commerce (Lopez violates this).

d. Congressional findings justify legislation? NO.

e. Congress needs a “rational basis” for legislation, not rule by fiat.

f. Main issue: FEDERAL, CENTRALIZED, BIG BROTHER control over schools, etc.

IV. The Tenth Amendment 

A. Regulation of wages--U.S. v. Darby

1. Congress can regulate hours, wages of workers.

2. Crime to employ workers in manufacture of goods for interstate commerce at other than federally proscribed wages, hours, etc.

3. BUT where are the sources of this power?

4. 10th Amendment vague here as to what is retained, surrendered.

5. 10th Amendment no longer acts as an independent limitation on congressional authority over interstate commerce—congress can impose whatever limitations it chooses on interstate commerce so long as no other constitutional violations exist, i.e. E.P.

6. REVERSES Hammer v. Dagenhart.

B. National League of Cities v. Usery

1. Congressional law regulating wages, hours STRUCK DOWN.

2. Congress canNOT regulate hours, wages or state and municipal employees.

3. Congress cannot impair states’ ability to function—allocate money.

4. These laws could be applied to private employers/employees b/c of interstate commerce effects.

5. Reverses Darby.

C. Garcia v. San Antonio Metropolitan Transit Authority

1. OVERRULES National League of Cities.

2. Federal Fair Labor Standards Act can apply to state municipal employees.

3. Judiciary cannot subjectively decide what is an essential government function (protected by tenth amendment) and what is not.

4. States do retain procedural checks to protect themselves from Fed’l intrusions.

a. Each state gets two Senators.

b. Each state casts ballots for President in Electoral College.

5. OVERRIDING RULE: Congress via Commerce Power can regulate state activity if the regulation would be valid if applied to private property.

6. DISSENT: POWELL: Congress CANNOT control itself against over regulation.

D. Bronzkala v. Virginia

1. Violence Against Women Act struck down—no rational basis for legislation.

2. No effect on interstate commerce.

E. Reno v. Condon

1. State selling info from drivers’ licenses.

2. Congress forbids this through legislation—Driver’s Privacy Protection Act.

3. It does not regulate state behavior towards its citizens—regulates states as owners of the databases.

4. Court upholds—Congress CAN outlaw this via Commerce Clause.

· 11th Amendment—States immune from suits by citizens of another state or by citizens of a foreign state—precedent EXPANDS amend to include natives of a state—Hans v. Louisiana.

· Hamilton—Congress regulates individuals NOT states—state sovereignty inviolable.

· Founders worried about states being sued for debt collection, etc.

F. Alden v. Maine

1. Violation of overtime provisions in Fair Labor Standards Act.  

2. Immunity for state?

3. Held:  State cannot be sued in state court under Fed’l law without its consent.

4. Suits NOT barred against lesser entities—municipalities, state officers.

5. 11th Amendment expansion.
6. States will waive immunity to gain legitimacy, out of sense of justice.
7. Congress CAN abrogate immunity via legislation IF there is a “compelling evidence” that states should comply with law b/c of “constitutional design.”
8. Stripping states of immunity carries heavy financial and administrative costs—increased litigation, efforts at compliance.
G. Seminole Tribe

1. Indian gaming industry must form compact with state for joint regulation of casinos.

2. Allows Indians to sue the state in Federal court if state does not comply.

3. COURT: Cannot sue a state in federal court.

a. Congress cannot abrogate states’ immunity under 11th Amendment BUT

b. Can abrogate under 14th Amendment Section 5.

c. States via 14th Amendment ratification gave up some immunity allowing Congress to authorize suits via Section 5.

d. Type of relief sought (injunctive v. monetary) irrelevant to Congress’s ability to abrogate.

H. New York v. U.S.

1. Regulation of radioactive waste.

2. Congress: states have to absorb some costs/assume title over waste.

3. Held: Congress cannot compel states to enact a Federal program.

a. Congress can encourage (through funding, etc.) certain policy, but

b. NOT force a particular state or states to behave a certain way, commandeer legislatures.

c. Puts power back in 10th Amendment.

4. Interpretation of 10th Amendment.

a. Some limits to Federal power.

b. Not a truism.

c. No waiver of Federal structure—dual sovereignty system to protect people from federal government.

I. U.S. v. Printz

1. Brady Bill phase in—require local law enforcement to perform background checks per federal law.

2. Goes further than facts in New York—this involves direct federal conscription of state resources, officials.

3. COURT: Anti-commandeering ruling.

V. The Civil War

A. Dred Scott v. Sanford.

1. Chief Justice Taney

a. Lower courts have no jurisdiction.

b. Plaintiff has no federal citizenship.

c. Congress has no power to regulate slavery.

d. Denial of 5th Amendment Due Process.

2. State case or Federal?

a. Missouri Supreme Court reverses lower courts—Scott is a slave.

b. Plaintiff forgoes S.C. and goes to Federal District Court.

B. Civil War Amendments

1. South blackmailed into ratification of 14th Amendment.

2. Stuck with results—ends justified the means.

3. Equal protection of the law?

a. Right to be protected from violence, etc.

b. BUT access to public places, i.e. schools?

c. Congress uses Enforcement Clause before S.C. rules on validity/extent of enforcement.

C. Due Process--Slaughterhouse Cases—UNWINNING OF THE CIVIL WAR?

1. Can the state take away a business and not violate 13th and 14th Amendments? MINOR ISSUE.

2. Due Process, Equal Protection, Privileges and Immunities.  MAJOR ISSUE.

3. Privileges and Immunities is the only one addressed—minimizes CW progress.

4. Narrow interpretation of D.P. and E.P. expanded later b/c P.I. is trivialized.

5. RULE: State granting a monopoly over slaughterhouses did NOT violate Due Process.

a. Due Process power can only regulate state PROCEDURAL power

b. NOT state substantive power.

6. Court minimizes P.I. by defining it as the rights of U.S. citizens

a. Make a claim before a court.

b. Only thing gained from P.I. is rights to seaports—National right.

c. P.I. clause only forbids state infringement on NATIONAL citizenship and NOT state citizenship.

d. Fundamental civil rights, i.e. the ability to make a living, were in the domain of the states—NOT federal government.

7. Why gutted?

a. Court worries about Federal control over rights.

b. Need dual sovereignty, state power.

c. “Un-wins” CW—object of war to make Fed. Gov’t supreme.

8. MODERN rule

a. COURT maintains this view of P.I. clause.

b. Clause only pertains to limited rights of NATIONAL citizenship.

9. Bradley dissent:

a. E.P./D.P. applied to taking of property.

b. Clauses should apply to both state and federal citizens.

D. Plessy v. Ferguson and the 14th Amendment.

1. Forced separation carries no implication of inferiority.

2. Equal Protection clause only goes to political or civil equality.

3. SOCIAL equality not within scope of E.P.

4. Harlan’s dissent: All know the purpose of the law—not to prevent whites from mixing with blacks BUT to prevent blacks from mixing with whites.  

a. The Constitution is color blind.

b. Personal freedoms of all citizens need to be protected.

E. Bolling v. Sharpe

1. D.C. schools segregation case.

2. 14th Amendment holds Federal Gov’t to the same standard as states when it makes a classification that violated E.P. if it had been a state itself.

3. OR a 5th Amendment Due Process clause violation of Federal Gov’t action.

4. Schools must be desegregated.

F. Civil Rights Act of 1875/Subsequent Cases

1. Congressional act attempts to regulate private behavior--UNconstitutional

2. Civil Rights Act of 1964--Relate back to Heart of Atlanta Motel.

· Overturns notion that private behavior is unreachable.

· Heart of Atlanta motel good law because of Commerce Clause power.

3. Congress can regulate/prohibit state activity—but not private behavior.

VI. Modern Rights Analysis—Equal Protection—APPLIES ONLY TO STATE AND LOCAL GOVERNMENTS.

· Federal gov’t must obey E.P. via 5th Amendment due process clause.

· Requirements on state and federal governments identical.

A. Carolene Products Footnote

1. Legislation must be purposeful AND

2. Involve “invidious” prejudice based on race or national origin.

3. FOOTNOTE: Discrete insular minorities need protection from under-inclusive legislation targeted at them in particular.

4. Provided basis for tiers of scrutiny.

C. TESTs

· Strict Scrutiny: any statute that is based on a suspect classification or that impairs a fundamental right will be upheld ONLY if necessary to promote a compelling governmental interest.

· Suspect classes: race, national origin, ethnicity, or alienage.  Law must be purposeful/intentional in its discriminatory treatment—segregation.

· Fundamental rights: voting, access to courts, interstate travel.

· Government has burden of PROOF.

· Mid-Level Review: semi-suspect classification based on gender and illegitimacy—means chosen must be substantially related to an important governmental objective.  

· Government has burden of PROOF.

· Ordinary mere rationality review: Not based on suspect or semi-suspect classifications and do not impair a fundamental right—means chosen must bear a rational relationship to a legitimate governmental objective. Economic regulation reviewed here.  EASY standard to meet.

· Plaintiff has burden of PROOF.

D. Brown v. Board of Education

2. Separate is inherently UNEQUAL.

3. NO reliance on 14th Amendment—legislative history of amendment no help b/c balcks were not even allowed any education at that time.

4. Reliance on social science data.

E. Bowers v. Hardwick—Anti-sodomy law constitutional.

1. Right to sodomy NOT deeply rooted in American political tradition.

2. Court rejects E.P. violation claim and says there is no Due Process violation.

3. NO fundamental constitutional right to sodomy

4. State only needs “mere rationality” for legislation

5. NOT strict scrutiny—no fundamental right to sodomy, gays not a discreet and insular minority.

6. DISSENT: This case no different than Griswold—private relations between two people are to be unimpeded whether for the purpose of pro-creation or not.

F. Romer v. Evans—Amendment 2 Unconstitutional—Contradicts Bowers.

1. Are homosexuals a discreet and insular minority?

2. Does there organization and powerful lobby disqualify them from special protection?

3. State flunks “mere rationality” test.

a. NO legitimate state interest being served through law forbidding preferential treatment for gays.

b. Means used NOT rationally related to the interest state asserted.

c. Amendment did NOT merely seek to put gays on equal footing with other groups—it effectively forbid the safeguards enjoyed by others based on religion, race, marital status, etc.

d. Amendment shows “animus” towards class it affects.

G. Reconcile Romer and Bowers.

1. Romer—legislation concerning status—could be gay and celibate.

2. Bowers—legislation concerning behavior.

H. US v. Virginia—what is the level of scrutiny for gender based cases?

1. Virginia Military institutes prohibition on women unconstitutional, remedy of creating all women’s military academy NOT sufficient.

2. All E.P. cases ask what the level of scrutiny is?

3. Minimal tier—rational basis burden on state—easy to meet.

4.  “Intermediate tier” (gender cases)—substantial state interest. 

5. Heightened tier (discreet, insular minority)—Compelling state interest (hard to meet).

6. COURT: Gender based scheme of states has to have “exceedingly persuasive justification” that must pass “skeptical scrutiny.”—Mid-level review/intermediate tier.

7. Gender based schemes from the past that relied on past stereo-types less likely to survive scrutiny than new ones designed to correct discrimination.

G. Olech v. Village of Willowbrook

1. Is one person a class under the Carolene Products model?

2. Court creates a CONSITUTIONAL tort 

a. Plaintiff must show INTENT.

b. Negligence not enough.

3. Equal protection applies when government official singles out a person/people out of sheer vindictiveness.

4. Drawbacks

a. Federalizing local government disputes.

b. Weighing down federal docket.

I. Equal Protection and Fundamental Rights—Loving v. Virginia.

1. Equal enforcement of the law does not immunize against 14th Amendment violation—STRICT SCRUTINY applies due to racial classification, intent of the law.

2. Uniform application but still discriminatory.

3. Fundamental right to marry.

4. Law has an “invidious” purpose—NO legitimate state interest.

J. Equal Protection and Intent of laws and discrimination.

1. Yick Wo v. Hopkins—Unequal administration of the law.

a. Law fair on its face but enforced unevenly.

b. State has a rational basis for the law but cannot use to discriminate against a discreet and insular minority.

c. Pattern of practice needs to be established—intent—empirical evidence.

2. Milliken v. Bradley—Can the court order inter-district school busing? NO.

a. Step back from Brown.

b. COURT: Cross district remedy ONLY if there was a cross-district wrong.

c. Practical problems, i.e. levying taxes, exist for cross-district school attendance.

d. Cross district remedy ok IF:

1. Districts were gerrymandered for race.

2. Racially discriminatory acts of one district result in segregation in another.  EXAMPLE: Detroit school district arranges for whites in Detroit to attend white suburban schools but not blacks.

e. Remedies should be approached case to case basis.

f. DISSENT: Burden too HIGH to prove case.  State should not back away from a remedy b/c the administrative costs are high.

3. Washington v. Davis—

a. Need to prove discriminatory intent before E.P. violation can be found.

b. Blacks failing DC police academy test in disproportionate numbers NOT sufficient to prove E.P. claim.

c. Cannot just look at results and effects.

4. UC Regents v. Bakke—Reverse discrimination.

a. Is there a justiciable E.P. claim without a discreet and insular minority?

b. POWELL (deciding vote): Racial quota system Unconst.

c. Move to “inherently suspect” class—cuts both ways—white, black—strict scrutiny needed for ANY racial classifications.

1. Strict scrutiny test: objective of law needs to be compelling and racial classifications NECESSARY to accomplish that objective. 

2. Courts can order a remedy BUT schools themselves cannot remedy according to race.

d. Move AWAY from Carolene Products footnote.

e. Matrix for Bakke:

1. Claim—E.P. violation.

2. Defense—Compelling state interest in AA for medical school.

3. Reply—community not necessarily served by minority doctors AND “innocents” should not have to pay for past discrimination.

4. Burden on states to prove set aside program is necessary to the accomplishment of the purpose and prove it is the least restrictive remedy.

5. 5-4 vote invalidating racial set aside—quotas gone.

6. 5-4 vote ruling it is ok to use race as a factor in admittance.

f. DISSENT:

1. State/school cannot remedy previous discrimination just by becoming neutral in its application of the law.

2. Strict scrutiny is still needed for any law that will require any group (white or black) to bear a burden on behalf of the other.

3. The remedies of UC Davis designed to correct past discrimination pass this test.

4. Judicial determinations as pre-requisite for race-conscious remedial action would be self-defeating.

5. States may also adopt race-conscious programs where there is chronic minority under-representation even if past discrimination was not the cause.

5. Hopwood v. Texas

a. Public universities may NOT take race into account when admitting students UNLESS it is needed to erase present effects of past discrimination.

b. Powell vote in Bakke NOT binding precedent.

c. COURT: Strict scrutiny needed.

d. No compelling interest shown in racial preference scheme/need for “diversity.”

VII. Substantive Due Process

TESTS: 

· Economic and social regulations—law presumed valid if they bear a rational relationship to the end sought.

· Minimum rationality standard with presumption of constitutionality.

· Court has withdrawn almost completely from reviewing state regulation of economics and even social welfare.

· If fundamental rights are involved, the law is presumed invalid unless it is necessary to achieve a compelling governmental interest—much more difficult test.

· State’s objective must be compelling not merely legitimate AND 

· The relation between that objective and the means must be very close—the means are NECESSARY to achieve the end.

· Fundamental rights: child-bearing, child-rearing, sex, marriage.

· Without designation as a fundamental right, the court will give almost total deference to the legislature’s judgment.

A. Lochner v. New York and “Lochnerization”

1. Right—expansion of due process.

2. Left—Legislation to regulate economy knocked down.

3. Freedom of K a fundamental right.

4. States’ police power cannot infringe on a fundamental right.

5. 14th Amendment guarantee violation.

6. Fortification of post-slavery economics—individual ownership of labor.

7. Lochner Test—very stringent:

a. Requires “close fit” between statute and its objectives.  Real relationship between statute and goals it was to serve.

EXAMPLE: Bakers in Lochner are protected by other measures.  Do NOT need law limiting work day.

b. Only certain legislative objectives are acceptable—health and safety ok—Economic power shifting schemes NOT ok.

c. CRITICISM—Too broad a reading of “liberty”?  

d. This definition of liberty used in Griswold and Roe.

8. Holmes Dissent: “Liberty” perverted when held to prevent natural outcome of a dominant opinion.

B. Buck v. Bell--Holmes: Three generations…

1. COURT upholds statute allowing for involuntary sterilization of mentally handicapped.

2. Attacks substantive D.P.

3. Substantive liberty does not exist in 14th Amendment.

4. Court uses rational basis test.

C. Meyer v. Nebraska—Hostile Anti-German legislation.

1. Law forbids teaching of foreign languages in public schools.

2. Constitutional violation? Yes.

3. 14th Amendment—“Liberty” expanded past economics—Lochner.

4. “Liberty” not just freedom from bodily restraint:

a. Liberty entails activities to pursue happiness through gaining knowledge, marry, raise children, worship, etc. 

5. “Fount of claims”—could also be argued under 1st Amendment.

6. Holmes’ Dissent: Reasonable men can differ here—let local gov’t decide.

D. Pierce v. Society of Sisters—Law mandating public school attendance.

1. Violation? Yes.

2. Liberty via Meyer interfered with.

3. State cannot “standardize” children—children not a creature of the state.

4. Parents have the “liberty” to direct upbringing and education of their children.

5. Does this contradict Slaughterhouse?

E. Problems with Substantive Due Process

1. Getting away from textual underpinnings of Constitution.

2. Pierce and Meyer go too far?

3. Power of the government: Necessary and proper OR

4. Rights: 9th Amendment, “penumbras and emanations” Griswold.

F. Griswold v. Connecticut
1. Implied Constitutional rights.

2. Constitutional right of privacy via Amendments 1, 3, 4, 5.

3. Privacy rights create a “penumbra” or “zone” of privacy.

4. Goldberg in concurrence: 14th Amendment Due Process clause protects all “fundamental rights” and the 9th Amendment supports this—fundamental rights not enumerated in Amendments 1-8 are still reserved for the people.

G. Skinner v. Oklahoma
1. Forced sterilization for criminals after 3rd felony conviction for crimes involving “moral turpitude.”

2. Overturns Buck v. Bell—there is a fundamental right to pro-create.

a. No redemption for people this is enforced on.

b. Strict scrutiny applies.

H. EVOLUTION of RIGHTS

1. Original Constitution with Articles I, II, and III.

2. Bill of Rights

3. 14th Amendment—Due Process—Fundamental Rights.

I. Roe v. Wade
1. Abortion now a fundamental right via the 9th and 14th Amendments.

2. Scrict Scrutiny needed here for restrictions on abortion (1st trimester).

3. State has no compelling interest in restricting 1st trimester abortions—rational basis for restricting 1st trimester abortions gone when abortion in the 1st three months was safer than child birth.

4. Legitimate government interest—2nd and 3rd trimester.

5. DISSENT: 14th Amendment only guarantees against “deprivation” without due process of law.  

a. “Privacy” under the 14th or 4th Amendments does not include activity such as abortion.

b. Court is too sweeping in its invalidation of any restrictions on abortion.

c. No logic in prohibiting states from trying to show a rational state interest in regulating abortion.

d. It is judicial legislation to pass wisdom on legislatures regulating abortion to see if a compelling state interest is met. 

J. Casey v. Planned Parenthood
1. Narrows the Roe doctrine.

2. Overturns parts of Roe like trimester system, state’s inability to regulate first term abortions, and abortion as a “fundamental right.”

3. BUT “essential holding” of Roe left intact.

a. Right of a woman to obtain an abortion prior to viability without “undue” interference from the state—overturns the “strict scrutiny” requirement of Roe needed for state regulation.

b. Confirmation of state power to restrict abortion after viability.

c. State’s legitimate interest in protecting life of the mother and fetus from conception.

d. Obligation to notify husband overturned.

4. Uses Meyer and Society of Sisters to sustain parental notification.

5. Use of stare decisis:

a. Central holdings of Roe NOT unworkable.

b. “Reliance” interest in upholding Roe—women need control over reproduction to be equals in American society—economically and socially.

c. Legitimacy of the court would be at stake if Roe were overturned.

6. Casey Court Dicta on Stare Decisis:

· Is prior decision now unworkable from practical standpoint?

· Has old rule become so set that overturning it would cost too much?

· Have other principles of law made old rule obsolete?

· Facts (reality)  have changed to make old rule obsolete?

· Need for a fundamental paradigm shift—Lochner and Plessy/Brown. 

K. Troxel v. Granville

1. Grandparents want visitation rights to kids after deranged son kills himself.

2. COURT: Mother given sole control/custody over children.

3. No compelling state interest in forcing parents to surrender children, give access to undesirables.

VIII. Incorporation

A.  Marshall: Bill of Rights has nothing to do with the states, Barron v. Baltimore.
1. Bill of Rights NOT binding on the states.

2. If the Framers had intended this, they would have said it.

3. City of Baltimore diverts stream that ruins plaintiff’s wharf—“Taking” Clause of Fifth Amendment, however, not violated.

A. Overruling Barron: 14th Amendment allows for Federal question to determine state behavior towards citizens.

B. Gradual incorporation of Bill of Rights results.

C. NO tiers of scrutiny in incorporation like with Fundamental Rights.

D. Selective Incoporation

1. Bolling v. Sharpe
a. No Equal Protection in 5th Amendment for protection against Uncle Sam.

b. 14th Amendment requires states to desegregate schools.

c. What about Federal District, DC?

d. Court reverse incorporates equal protection of 14th Amendment into 5th Amendment—state to federal rather than federal to state.

E. Incorporated Substantive Rights—Religious Exemptions From General Law Application

1. Employment Division v. Smith

a. Smith seeks exemption from a neutral law.

b. NO compelling state interest needed here—plaintiffs are not being targeted or singled out because of law.

c. Switch back to “rational basis” for legislation—let politics take care of it.

d. Strike against organized religion. 

e. Leads to RFRA—Boerne.

f. NO balancing test weighing state’s interest with that of the burden on the private parties needed as long as law was generally applicable.

g. Targeted groups deserve “tiered scrutiny” test.

h. This is a criminal statute that must be universally applied.

i. Sherbert Test does NOT apply:

· Gov’t actions substantially burdening religious actions must be balanced against a compelling state interest.

2. DISSENT: State interest needs to be examined for what it is—not to fight war on drugs but for refusing to make an exception for the religious use of a drug.

a. State has never sought prosecution of plaintiffs.

b. State interest involves a “symbolic preservation” of an unenforced prohibition.

3. Wisconsin v. Yoder—Amish, home schooled children.

a. Children being educated anyway, just not in public school.

b. Where interference with religious freedom exists, not quite sufficient for state to show that there are no less-restrictive alternatives for fully achieving its goals.

c. If granting an exemption will almost fully achieve these goals, the state will be required to do so even at this slight sacrifice to its objectives—educating its young people.

d. State’s interest must be read broadly and flexibly—not narrowly and rigidly—in determining whether its interest, i.e. educating its young people, could still be fulfilled if an exemption were given.

IX. Power of Congress to Enforce Constitutional Rights—What is the power of Congress to enforce the 13-15th Amendments?  Can it modify them in substance or remedially?

A. It is within the power of Congress to enforce Section 5 of the 14th Amendment—NORMALLY THIS POWER IS FOR INDIVIDUALS’ PROTECTION AGAINST THE STATE.

3. Murder of black soldier in Georgia--United States v. Guest.

4. Can U.S. prosecute under E.P. for private actions?

5. COURT sees prosecution available three ways: 

a. Congress can reach a substantial range of “private racially discriminatory conduct” even without state action. 

b. Private interference with the federally guaranteed right to travel was within Congress’s power to enforce.

c. State authorities falsifying reports—conspiracy.

6. Congress can make any law “reasonably necessary” to protect a right created by and arising under the 14th Amendment.

B. Courts can via Section 4e of the Voting Rights Act mandate that states allow otherwise restricted people the right to vote—Katzenbach v. Morgan.
1. New York voters bring suit challenging Voting Rights Act—NY state should have the right to impose a literacy test for voting.

2. COURT: Section 4e a valid exercise by Congress.

3. Law is REMEDIAL designed to prevent discrimination for Puerto Ricans in all aspects of life.

4. Does Congress have a right to interpret the E.P. clause through legislation?

· Court possibly granting (IMPLYING) that Congress has right to define the substantive scope of constitutional guarantees in order to prevent invidious discrimination.

· BUT majority backs away from specifically granting Congress the power to define the substantive scope of Constitutional guarantees.

· Congress can remedy Constitutional violations through 14th Amendment Section 5 power even if it prohibits conduct which is not itself unconstitutional and intrudes into spheres previously reserved for state autonomy.

5. DISSENT: The literacy test passes the rational state interest test. 

a. The political process is conducted in English—the state has interest in insuring that voters’ fluency in the language.

b. The court has confused what congress has an interest in legislating and what should be left to the judiciary

· Congress can remedy areas involving constitutional violation, but the Court must decide whether or not the condition Congress has chosen to remedy is indeed a Constitutional violation.

· The Court has given Congress the power to define the SUBSTANTIVE scope of the 14th Amendment.

· Where there are factual Constitutional violations, Congress is free to remedy them.

C. City of Boerne v. Flores

1. Religious Freedoms and Restoration Act

a. Restore compelling state interest test of Sherbert.

b. Provide a claim or defense to persons whose religious exercise is substantially burdened by government.
2. COURT: Proportionality and Congruence needed.  

a. RFRA too broad and sweeping.  Like in Smith, these exemptions are impractical, lead to ungovernability.

b. Imposes celing to Section 5 of 14th Amendment.

c. Congress NOT allowed to interpret the Constitution like any other part of the law.

d. Substantive change in Constitutional protections—legislation could reach all levels of government.

e. Congress cannot decree substance of the 14th Amendment—don’t enforce a right by changing what it is.

3. Katzenbach—These laws were unsweeping—remedial in nature-- Proportionate and congruent? Yes.

D. Congressional Abrogation of State Immunity

1. Age Discrimination and Employment Act—Kimel
2. State employees sue for age discrimination:

a. Defendant is the state.  Can Congress abrogate the immunity of the 11th Amendment?

b. To abrogate through legislation Congress must show an 1) intent and 2) proper Constitutional authority from Section 5 of 14th Amendment.

3. COURT:

c. Congress shows an intent to abrogate but has no constitutional authority in the ADEA.

d. Congress acted disproportionally to any unconstitutional conduct that could have been remedied by the act.

e. Remedial legislation is appropriate under Section 5 if there is a congruence and proportionality between injury to be prevented and means adoted to that end—Boerne test.

f. Age is not a suspect classification under the E.P. clause—all state needs is a RATIONAL BASIS.

g. Age CAN be a rational basis for some discrimination—old cops cannot do the job.

h. No prior evidence of discrimination against old people.

E. Widespread Pattern of Non-enforcement?

1. Brzonkala—

a. VAWA unconstitutional

b. Not proportionate and congruent to wrongs being committed—Boerne test.

c. Commerce Clause justification not valid.

2. Must PROVE intent to not enforce the law and thus harm victims.

F. Power of Congress to Limit Constitutional Rights—Miranda and Dickerson
1. Omnibus Crime Control Act Section 3501—confessions valid if voluntarily given even before issuance of Miranda warnings.

2. Legislative intent of Section 3501 clear—overrule Miranda decision.

3. Can the Congress do this?

4. How much power does Congress have to shape Supreme Court rulings?

· Congress has some power b/c Miranda is a procedural safeguard--not actually required by the Constitution.

· The Court has referred to the warnings as “prophylactic-“ NOT constitutional rights.

5. RULE: Congress can legislatively supercede Miranda pursuant to its ability to prescribe Federal rules of procedure and evidence.

6. Is Miranda a Constitutional Fundamental Right or part of Federal Common Law?

7. Weinberg: Congress should have the power to shape and mold up to the point of real Constitutional violations per the 5th Amendment.

X. The Power of Congress to Violate Constitutional Rights

A. The Spending Power

1. Rust v. Sullivan

2. Is the government restriction on speech at women’s health clinics an “undue burden” on the right to abortion?

3. COURT: No. Spending power not subject to tiers of scrutiny—law would have been struck down otherwise.

· Due Process clause confers no affirmative right to government aid.

· The gov’t does not have to subsidize activity even if it is a fundamental right.

4. Possible 1st Amendment concerns.

B. The Treaty Power

1. Missouri v. Holland

2. Can Congress by treaty bargain away state’s sovereignty?
3. Holmes: Yes.  When there is a compelling government/national interest.  The 10th Amendment does NOT take power AWAY from Congress but simply leaves to the states what is left over after Congress acts.
4. 10th Amendment applicable only to side issues—b/c of Darby and Missouri.
XI. The First Amendment—Supplementary Syllabus

· Content based regulations aim at the communicative impact of the speech/expression—subject to MOST EXACTING SCRUTINY—must serve compelling governmental objective and is necessary (drawn as narrowly as possible) to achieve that objective.

· Subject Matter—prohibiting promotion of an idea—film advocating adultery.

· Viewpoint—Government cannot prefer some types of speech over others--outlawing billboards in a town BUT only billboards with a certain political philosophy.

· Content-neutral regulations aim at something other than communicative impact—easier test to satisfy—likely to be upheld—must serve significant governmental interest, be narrowly tailored to serve the interest, and alternative channels of expression must exist—time, place, and manner restrictions.

· Laws targeting expression, wider range of behavior—only incidental impact on speech—draft card burning.

· Laws regulating expression without regard to content—decibel levels at demonstrations, keeping protesters at a distance.

· Unprotected categories—obscenity, defamation, fraudulent misrepresentation, advocacy of immiment lawless behavior, and fighting words.

· OVERBROAD: party can win if he can show that the statute, applied according to its terms, would violate 1st Amendment of a person NOT now before the court.

A. Background on 1st Amendment 

e. Have not incorporated much of the 1st Amendment against the states.

f. WWI changed political scene—rise of anarchism, socialism.

g. Statutes past in reaction—outlaw advocacy of violent overthrow of government.

h. HOLMES: Clear and present danger that state must respond to to prevent lawlessness? This can outweigh defendant’s need for free expression. 

i. Cases must be fact/circumstance sensitive.

j. “No one has a right to cry ‘fire’ in a crowded theater”

k. Holmes changes to favor more 1st Amendment freedom—Abrams case.

B. Basic Principles of 1st Amendment

1. No prior restrictions on speech—no injunctions.

2. Can sue after publication, etc. BUT not before.

3. No licensure or censorship—no gov’t approval needed for speech, free expression.

4. Protection for speaker from a mob—no heckling.

5. Sanctity of public forum—no content restrictions—can restrict time, place, manner.

C. Clear and Present Danger

1. Test pre Brandenburg: line between legal advocacy and illegal incitement of criminal acts—Clear and Present Danger.

2. Speech creates a clear and present danger that the act would come about.

3. Brandenburg v. Ohio—advocacy ok.  No clear and present danger in KKK rally.

4. Speech advocating the use of force or crime is not to be restricted unless:

a. it is directed toward producing imminent illegal action AND

b. it is likely to incite/produce such action.

5. But would this be a hate crime in contemporary thinking?

6. Brandeis’ dissent in Whitney becomes the law in Brandenburg.

D. Viewpoint v. Content Based Regulation

1. Boos v. Barry—DC ordinance prohibiting signs criticizing foreign governments with 500 feet of embassies is struck down.

2. COURT: Strict Scrutiny.

i. DC law NOT narrowly tailored enough to serve the government interest and pass strict scrutiny test.

ii. Content based regulation.

iii. Other regulations could be more narrowly tailored and meet same objectives.

iv. Look to legislative intent—could the Court be talking about the government’s viewpoint and its need to conduct diplomacy?

v. I should not be forced to support my government’s foreign policy.

vi. This type of regulation would be ok.

E. Speech and Non-Speech Combined

1. O’Brien v. U.S.—when speech and non-speech are combined gov’t can regulate.

c. War time, incitement of civil unrest valid reasons for this regulation.

d. “Exacting scrutiny” applies—gov’t has an interest in preventing upheaval.

e. Regulation can occur if:

7. it is within the constitutional power of the government

8. it furthered an important or substantial government interest.

9. that interest was unrelated to the suppression of free expression

10. the incidental restriction on 1st Amendment freedoms was no greater than is essential to the furtherance of the governmental interest.

f. BUT what is the real legislative intent here—isn’t it really to punish anti-war protesters?

g. COURT: Legislative intent irrelevant as long as there was a legitimate government interest to support the law.

· Issue is really not speech but conduct.

· Defendant prosecuted for mutilating draft card.

· Court gives legislature a lot of leeway on civil matters in war time.

2. Flag Burning—Texas v. Johnson
c. Expressive conduct (part of free speech)—gov’t can restrict this more than pure speech.

1. Johnson’s prosecution directly related to “expression” is content based—most exacting scrutiny applies.

2. Thus, Texas’s means in protecting the flag were not necessary ones to preserve national unity and combat acts of mutilation as the law supposedly aimed to do.

3. Texas does have an interest in suppressing this type of expression—need to prevent breaches of the peace.

4. BUT just b/c someone is offended, does not mean they will breach the peace—state regulation/suppression may not be needed.

5. COURT: to hold that every flag burning is a potential riot would be to eviscerate the holding of Brandenburg.

6. Political speech like Johnson’s deserves most exacting scrutiny—Holmes’ market place of ideas.

F. Hate Speech Precursors and the Rehnquist Court on the Subject
3. Chaplinsky v. New Hampshire

a. Fighting words—defendant calls city marshall names.

b. Conviction upheld—fighting words are speech that could cause the average person to retaliate.

c. No essential part of expression of ideas and are of slight social value as a step to the truth.
5. Beauharnais v. Illinois

a. Law prohibiting distributution of libelous fliers.

b. Libel speech unprotected when directed at individuals as well as groups—“tendency to induce violence.”

c. State has an interest in regulating speech directed at groups that have suffered a history of discrimination.

d. This decision has never been affirmed or overturned—IGNORED.

e. Gave way to NY Times v. Sullivan:

1. Protects newspaper’s right to be wrong.

2. Becomes protection from libel.

6. National Socialist Party v. Skokie
a. Nazis want to march in Jewish neighborhood.

b. City oridnances overturned prohibiting march.

c. COURT: strict porcedural safeguards are necessary for 1st Amendment protection.

7. R.A.V. v. City of St. Paul
a. Cross burning in yard of black homeowners.

b. Convicted under bias-motivated crime ordinance.

c. COURT: Even when government is regulating an unprotected area of speech, i.e. fighting words, it may not do so in a content based manner.  

d. Legislation is OVERBROAD.

e. Ordinance was CONTENT BASED b/c it was directed towards fighting words ONLY having to do with race, religion, color, etc.

f. Example:  The government may proscribe libel, but it may not make further content discrimination of proscribing only libel against the government.

g. Ordinance was also VIEWPOINT based: It prohibited certain types of speech between two opposing sides—it allowed for fighting words in opposition to bigotry but did not grant bigots the same advantage.

h. EXCEPTION to the rule that even unprotected categories enjoy complete freedom from content-based regulation—when the basis for the content discrimination consists entirely of the very reason the entire class of speech at issue is proscribable no danger of idea or viewpoint discrimination exists and thus content discrimination is allowed.

i. EXAMPLE: the federal government criminalizes threats against the President’s life—the proscribed speech represents the most extreme case of the reason why the speech is prohibited in the first place.

B. Capitol Square Review Bd. v. Pinette

a. Can the state deny the KKK the right to erect a cross in a public area?

b. Would erection of the cross violate the Establishment Clause?

c. COURT: when a private party is sponsoring a public display, the “reasonable observer” test is NOT to be used.

d. Only if the government intentionally fostered or encouraged the belief that the government was endorsing religion, could there be an Establishment Clause violation.

e. As long as the government policy was neutral between religious and non-religious, there is no establishment clause violation.

8. Wisconsin v. Mitchell
a. Penalty enhancement statute—defendant convicted of assault—sentence enhanced due to crime’s racial motivation.

b. Conduct, rather than speech at issue, and thus UNprotected by 1st Amendment.

c. R.A.V. protected certain forms of hate speech as expression—here the issue is conduct.

d. This law no different than other Federal statutes prohibiting discrimination (conduct) on the basis of race, color, etc.

9. Rosenberger v. Rector
a. University chooses not to fund certain student run religiously based publications.

b. COURT: This is not viewpoint neutral—by choosing to fund some student activities and not others the University is showing favoritism based on viewpoint.

10.  NEA v. Finley

a. National Endowment for the Arts funding.

b. Refusal to subsidize certain forms of art not discrimination.

c. The government has to turn away lots of good proposals for grants.

d. Finite amount of funds—no discrimination in picking and choosing.

e. Scalia: public has a right to pick and choose how they want to spend money according to taste—that is how art is inherently chosen.

· Spending v. Regulation:  Spending (Rust) can be regulated, regulation of speech by the government must be examined.

