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INTRODUCTION

Impact on gov’t (?)

1. D is typically government

2. Determines how gov’t should behave

3. Court is “governing” in the small piece of legislation before them  [shapes conduct i.e. Miranda]

A. Use Constitution then assault on government

1.  14th amendment allows attack on State gov’t

Bill of Rights (history)

   PRE CIVIL WAR

A. Only rights against federal government

B. Heart is focused on criminal process

   POST CIVIL WAR

A. 14th amendment—rights goes to individuals

B. Hits state gov’t

Bill of Rights (general)

A. Anti-discrimination

B. Occurs when try to emancipate slaves (14th amendment)

C. Incorporation and reverse incorporation 

Government (sue under Tort Law)

1. Duty to conform to Constitution

2. Violates duty

3. Harms individual

4. Damages correct harm (usually injunction; equitable relief, not monetary)

Constitutional Rights—Sue for rights against the government

FREE SPEECH/HATE SPEECH

Can the government:

1. dictate content?

2. prescribe viewpoint?

3. ban outright?

4. punish hate speech?

· Compulsion to speak
· Barnette (flag salute)

· Claim against local gov’t—1st amendment right AS INCORPORATED under 14th (must get to state; must plead both) 

· Only examine free speech claim:

· Expressive conduct is speech if portrays an idea to an observer

· Freedom of conscience?  Have to subscribe to idea?  Lip service enough?

· Either way MAY NOT FORCE 

· Court adds WEIGHT to amendment—Forced utterance is covered (add depth)

· Can not compel speech any more then can muffle  (1st amendment purposes)
· Interpretation of Constitution

· Antimajoritarian features to Constitution (distrustful of the majority)

· Some rights are withdrawn from the reach of the majority and officials and have been established as legal principles to be applied by the court’s (includes: free speech and religion)

· Compelled Speech

· Right to be silent and refrain from speaking

· No official can prescribe what is orthodox and/or force citizens to confess their faith in that which they do not believe

· Speech in authoritarian environments (schools, etc)

· Key = involuntarily present and authoritarian environments that do not operate internally in a democratic fashion  (NEED for deference to authority and expertise of those managing the place)

· Some indication that every now and then too much deference w/o proof that the expression would interfere w/functioning of the institution

· Schools—learning institutions—teach that 1st amendment rights are protected

· Decision—accepts protection of 1st amendment in schools

· Freedom of religion and free speech issue
· Reasoning for making law (override Constitutional problem?)

· Rationale basis—state better forum; country can’t do on large basis

· Something more

· Protects minority, prevents “forced” patriotism

· Clear and present danger

· Important to 1st Amendment

· Rule—absence of which would cause horrible harm?

· May be loophole if danger exists

· Good v. Bad Speech
· Religious speech—arguable good?  Establishment clause problem (gov’t can’t prescribe the orthodox)

· Can’t compel the “good” but can’t punish or ban the “bad”?  Avoid forcing only acceptable utterances; uniform view may be dangerous, need someone to combat

· Can’t force display of idea (license plates)

· Protect evil and bad speech but not compel to speak good

· Protects rights of minority v. majority

· Judges elected so can make the tough decisions; buck the majority

· Capitol Square Review (Klan cross)

· Can’t exclude a viewpoint once establish place as public forum

· Must be neutral towards religion
· Antidiscrimintation applies to 1st amendment

· If ban bad will eventually snowball

· Endorsement test—passerby takes as endorsement by gov’t then violates establishment clause (if doesn’t happen then city must allow)

· Neutrality Theory

· Gov’t must be neutral towards religion—can’t favor one over other, or secularism over religion

· Minimize gov’t role in religion at all (can’t encourage or discourage, etc.)

· Endorsement Test

· Gov’t violates the clause if it symbolically endorses a particular religion or endorses a religion or secularism

· Establishment clause was not meant to be an impediment to purely private religions speech connected to the state only through its occurrence in a public forum (Plurality)

· Reasonable person test  (sign, etc. that gov’t was not endorsing comes into play—removes doubt)

· O’Connor—Hypothetical observer who is deemed to have certain knowledge  (informed observers)

· Dissent—too much information is thought to be held by “hypothetical person” 

· Key to test—don’t wish to make those who are not part of a particular religion feel unwelcome

· Private religious speech is fully protected under 1st amendment

· Establishment Clause only comes in if Gov’t has interest to compel stifling speech in favor of not endorsing religion

· Freedom of speech v. Establishment Clause often butt heads
· Court is split as to when religious symbols are allowed 
· Hypo—if targeted individual may be different story

· Clear and present danger may come into play

· Tests
· Not fundamental right—burden on gov’t to proven rationale basis for regulation

· Fundamental right—higher tier of scrutiny; must have compelling interest + narrowly tailored reg. and no less restrictive alternative

· Clear and present danger = compelling  (terrorism or imminent harm come into play)

· Prior Restraint
· Licensure—can’t do w/o prior license by state (restricts before action is taken); usually can’t do

· Injunction—private v. private; presumption against granting  [Cts can’t award relief that violates Constitution]

· Unprotected Speech

· Obscene

· Speech as torts

· Speech as crime

· Fighting words

· Regulation of time, place, manner ok if is a reasonable requirement

· EVILS OF PRIOR RESTRAINT
1. bring under gov’t scrutiny a wide range of expression that they would probably not be able to touch w/o

2. shuts off communication before it takes place (lessens free exchange of ideas)
3. easy to do—more likely to be applied then criminal prosecutions after the fact which is expensive and harder to accomplish
4. don’t have criminal safeguards though; not have to prove danger etc.
5. less opportunity for public appraisal and criticism
6. dynamics drive toward excess (possible harm becomes hit instead of probable)
· Forbid or prescribe speech?

· S. Eastern Promotions v. Conrad
· Fight over regulation on idea that would be imposed on predictions of danger then may not even occur
· Would not have a subsequent reason to punish if harm didn’t occur so forbidding it prematurely is overly burdensome when don’t have knowledge of actual harm
· License requirement
· If obscene may be outside amendment BUT STILL CAN’T HAVE LICENSURE (can’t forbid pre-speech)
· Even unprotected speech is protected against prior restraint
· Have “prior knowing”—no, subsequent at least know someone/thing has been harmed and can take legal action
· Subsequent restraint—still limit how often may do
· Procedural requirement—can’t do anything w/o following certain procedures
· Freeman v. Maryland
· Prior restraint = presumption of invalidity
· Burden on gov’t to prove validity
· Speed influences procedure—know immediately if may do something
· Loopholes   May have some regulation even in public form if reason to do so (time, manner, etc. that is reasonably implemented) 
· May devote to single use even if public house 
· May regulate time, etc if reasonably done
· Alternative forum—may be factor
· State may protect against the interest of children
· Hill v. Colorado
· Restrictions must be rationally related (FUNDAMENTAL RIGHT)
· Women can seek fundamental right in peace
· RIGHT v. RIGHT (whose takes precedence)

SCRUTINY TEST

· From Carolene Products footnote 4
	TESTS
	USED
	MEANS

	RATIONALE BASIS TESTS (or minimal scrutiny)
	Equal protection; due process  [allows for some legislation examination]
	Law passes if rationally related to legitimate government purpose (does not have to be actual purpose but if have conceivable rational purpose then is okay)

· Means chosen = reasonable way to accomplish objective

· Defer to congress if congress has legitimate interest

· Challenger has BOP to show is not

	INTERMEDIATE SCRUTINY TEST
	Gender, commercial speech, speech in public forums (?)
	Law passes if substantially related to an important gov’t purpose (not just legitimate for gov’t but important and law must be substantially related to actual goal)

· Must be narrowly tailored but least restrictive requirement is still unsure

· Gov’t has BOP to show passes

	STRICT SCRUTINY
	Race, origin discrimination, fundamental rights
	Law must be necessary to achieve a compelling gov’t purpose, must be necessary to accomplish the end

· Least restrictive or least discriminating alternative (if doesn’t pass this idea it is not presumed to be necessary)

· Gov’t has BOP

· Intensive review and laws usually don’t survive (“strict” in theory = usually “fatal” in fact

	COURT DECIDES WHICH TO APPLY??
	Leave bite in judicial review—decide which hurdle Congress has to get over to protect interest involved
	1. Heightened for race, etc.—not punish for aesthetics that person can not control—immutable characteristics deserve protection [lower levels may not provide enough protection for minority viewpoint—too low a hurdle)

2. Ability of group to protect self through political process (women, etc are usually underrep. In gov’t, ability to vote); concern for those with no voice

3. History of discrimination against group—points to liklihood that law reflects usual prejudice and not purpose (i.e. race – almost always = prejudice v. gender = some inherent differences that could be reason for law)


Fighting Words and Subversive Speech
· Test = clear and present danger

· Real threat, imminent or obvious harm (regulate secondary event so must be likely to happen immediately)

· May prevent breach of the peace

· Allow audience to determine content of the speech (hecklers, etc.  who do you silence)

· Hate Speech   Only very slight or no social value
· Chaplinsky  [note: court has not upheld a fight words conviction since]
· FREE SPEECH PROTECTION IS NOT ABSOLUTE
· Fighting words—not allow speech that by nature is injurious or meant to breach the peace
· Definition—cause violent response against the speaker
· Inflict immediate emotional harm
· Hate speech does not equal bad or mean speech (different categories)

· Fighting words—not protected in many cases but are in some (not conduct to regulate)

· Principles

· Speech that is injurious is conduct (can regulate—crying “fire” in crowded theatre)

· Speech which directly causes breach of peace or imminent breach (invites injury)

· IMMEDIACY OF ACTION
· Heckling/opposing—drowns out speaker (breach of peace?)

· Speech blocks out fundamental right (i.e. abortion) then can regulate

· Cantwell v. Connecticut 
· Pre-chaplinsky

· No clear and present danger

· Remarks would be offensive to anyone; virulent attack on Catholics

· May insight riot  ( clear and present test past

· BUT may protect offensive speech (no assault, etc.  not being mean)

· Present views is okay even if differs from majority

· 1st amendment—protect minority, bad or offensive (otherwise useless)

· LIMIT TO ACTUAL BRAWL OR INCITEMENT TO CROWD (now)

· To be unprotected must be directed at a specific person and likely to provoke a violent response
· TEST = individual reasonably interpret the speech to be directed at them as opposed to being just general attack (even if crudely or offensively put; general offense at use of language will not satisfy)
· Provocative or invites dispute (allow people to speak their mind, not control speaker b/c angers crowd)

· Social Value
· Must be protected if speech has

· May be found in most things (only limit truly obscene)

· Offended person will eventually leave (right to exit)  [more regualtion if not option—abortion clinic)

· Subversive Speech

· Red scare, WWI anarchists (take in time with historical context)

· Schenck v. US (join subversive organization) 

· Anything subversive is scary (probably be found differently today)

· Speech v. conduct (some speech is trigger for conduct)

· Look at intent and tendency (success of speech not necessarily required to = a crime)

· May punish is speaker did persuade obstruction and did in fact obstruct draft (hear the only problem is a failure to accomplish intended goal)  SUCCESS NEVER REQUIRED FOR A CRIMINAL ACT (analogous to attempted … crime)

· CLEAR AND PRESENT DANGER—evolved from previous bad tendency = harms gov’t has right to prevent

· ELEMENT—immediacy, danger must be imminent

· Balance need for social order against desire to protect speech
· Can’t deny when falls short of incitement and nothing indicates the advocacy would be immediately acted upon
· Need substantial likelihood for imminent harm
· Intent to cause immediacy of action may be sufficient;  attempt does not have to equal success
· Circumstances are crucial
· QUESTION—words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about substantive evils that Congress has a right to prevent
· FREE COUNTRY = need for open debate, exchange of ideas (even unpopular ones)

· Abrahms v. US  Discovery of the truth [truth emerges from clash of ideas??]
· More protective of speech; more open to free trade of ideas

· Darwinian ideas—survival of the fittest and truth will emerge

· Free market of ideas—toleration of even the unorthodox

· Really free market?

· Majority has more power and money

· Single individuals have hard time getting heard

· 1st amendment is not serving truth—serves to protect nonmajority view, give access to expression, politics—self govern w/open debate    

· Speech is essential aspect of personhood and autonomy and 1st amendment should protect those who can’t freely exercise those rights 
· Content v. Viewpoint based regulation

· Content based—regulate whole area

· Subject matter neutral—not regulate based on topic
· NOTE: CONTENT BASED MUST MEET STRICT SCRUTINY WHILE CONTENT NEUTRAL MUST ONLY MEET INTERMEDIATE
· Content neutral if applies to all speech regardless of the message 
· Viewpoint based—promote certain viewpoint  (inherently suspect)

· Viewpoint neutral—can’t regulate based on ideology of speech
· Can be thrown in w/content b/c when regulate content then hit the viewpoint

· Both are strict scrutiny tested

· US v. Playboy (application of strict scrutiny—must use least restrictive burden to accomplish goal)

· Regulation is too restrictive; may accomplish same goal with targeted blocking

· DISSENT

· Cut legislature some slack (BIG issue; people are concerned)

· Choice of methods?  Time, place, manner?

· Police power—state has, does federal gov’t?

· Scalia—additional power to protect children from sexually explicit method

· Texas v. Johnson (burning flag)  (content discrimination—can’t use flag in certain way)

· Court looks at content based purpose and effect of law
· Different tests
· Viewpoint—flag can be used to show patriotism but not dissent ( inherently suspect
· Fighting words—gov’t claims likely to provoke violent response; NO as not directed at particular person b/c no reasonable person would take it as a direct personal insult or invitation to exchange fisticuffs (BUT obviously did cause emotional harm to individual—difference was not directed at him and more concern about violent, disturbances then emotional harm when speak about fighting words}
· NOT ENOUGH THAT OTHERS MIGHT FIND EXPRESSION OFFENSIVE
· Especially outside “sanctuary of home;” captives in public are often exposed to unwelcome views and ideas and consistently subjected to objectionable speech  [generally some one is always being offended—not enough]
· Importance of flag as a symbol
· Gov’t says has to protect b/c expression using the flag in this manner destroys it as a national unity symbol effectiveness
· B/c of effectiveness has to be protected—uniquely powerful form of expression
· The more intense the reaction the more the symbol is reinforced (debate protects and makes stronger the ideas that survive)
· Conduct can = expression (protection doesn’t end at spoken and written word)

· Speech v. conduct; expression v. action

· Hate crime?  Destruction of another’s venerated object

· O’Brien Test—not allowed for all conduct to be elevated to speech (FOCUS INQUIRY—trying to hit expression?)

· Can’t regulate to suppression of speech (but not all conduct is going to get there—may use lighter judicial scrutiny on symbolic conduct)

· Must still be content neutral—gov’t must still show substantial interest AND rationally related (doesn’t get elevated to be least restrictive means possible)

· Must be an important interest unrelated to the suppression of the message
· Nude dancing example—interest in morality and effect on communication is not greater then necessary as they may still dance, just clothed
· Speech is vital to be free—only punish subversive ACTS—not mere advocacy

· Social value of speech, especially political speech

· Free market of ideas v. hateful, destructive speech   (encourage free market so be careful about hitting other speech lest hit that)

· TX v. Johnson—related to suppression of speech

· State interest

1. Breach of peace

· Termillo—protect fighting words up to fisticuffs

· Invite dispute/disagreement—key to debate

2. Preserving the flag

· not protecting flag (still may burn, etc to dispose of it)

· hitting the burning of the flag as expression  (AND REGULATING SPEECH THAT IS CRITICAL OF GOV’T—MOST IMPORTANT TYPE)

· Public forum—can regulate time, place, and manner but NOT CONTENT  (not prescribe what is orthodox)

· MAY:

· Protect state property (state doesn’t use)

· Protect other’s property (trespass to property—state actor’s, i.e. judges may award damages)

· MUST LOOK at what state used to bring suit—state actually trying to suppress speech 

· Facial challenge—application to other set of facts may go other way (take out key factor of expressing an idea, i.e. just vandalism and then may be okay)

· DISSENT

· Not fighting words—not of social value (tries to draw distinction)

· Never overcomes difficulty of the fact that it is gov’t critical speech

· Could express idea in other way 

· Nature of gov’t interest
· Can’t hit expression (even if by conduct)

· Antecedent Injury element
· Recognized?—no injury then 1st amendment gives complete protection

· Need to articulate injury (w/o then no gov’t interest)

· Can’t harm gov’t or gov’t efforts (i.e. barricading so no access to recruitment center)

· Can’t harm others, others may remain free from intimidation (success is not necessary)

· 1st amendment is not defense to criminal act

· INTIMIDATION OR DENY ACCESS—enough injury

· Problem—

· Designed to invite dispute—cause emotional injury often

· SO give broad scope to amendment but may be eventual point when gov’t can step in to protect (person, property, criminal threat, torts); if injury is clear then may regulate (when is injury clear?)

· Analysis

1. Regulation aimed at suppressing speech—need clear and present danger (strict scrutiny)

2. Regulation aimed at intent/consequence of speech

· Congressional Act to prohibit burning of the flag?

· Many would rather see act then amendment but probably won’t stand

· Boos v. Barry (embassy picketing)  [disallows display of signs CRITICAL of foreign gov’t ( facially draws distinction about speech based on viewpoint]
· Gov’t may not advocate a particular position by silencing those w/an opposing view
· May prohibit under subject matter neutrality some things, i.e. may allow police to disperse those w/in 500 feet if pose threat to security of peace 
· Secondary effects??
· Content based speech—whole area of speech, entire category (exacting scrutiny)

· Differs from viewpoint—governing w/o regard to gov’t viewpoint (don’t know if they agree or disagree—not disallowing based on view but instead disallowing all)

· Deals w/gov’t own view and regulations around it

· Rust v. Sullivan (gag order on Dr. receiving funds to not mention abortion)   DISCRETION TO DECIDE WHAT ACTIVITIES TO FUND
· Government speaking through funding power

· Gov’t can decide what activities to subsidize
· Selectively fund a program to encourage specific activities it believe to be in the public interests w/o finding an alternative program
· The legislature’s decision not to fund the exercise of a fundamental right does not infringe the right
· Court will protect so far as to say the legislature can not ban a fundamental right but does not have to make it easy to exercise 
· PROBLEM: content based and intended to prevent speech (dissent Blackmun)
· Content based—any speech on abortion is knocked out

· Viewpoint based—trying to prevent abortion—gov’t view that it is bad

· Spending clause—LIMITS???

· Can congress use to suppress Bill of Rights

· Where is the line drawn?

· Authorize unconstitutional acts through spending power  (abortion v. black nurse hiring—prevent both???)

· May condition money on unconstitutional circumstances (may use money to support programs however gov’t chooses too)

· Reconcile?

· Rosenburg, Pinnette—open subsidies to competition for funds (all must be allowed to compete)

· Can’t all get money b/c limited 

· HATE CRIME/SPEECH

· Intro—1st amendment set up to invite dispute

· National Socialist Party v. Skokie
· AS HATE SPEECH
· Expression of hate is protected and includes symbols (i.e. swastikas, etc.)
· Can’t not express speaker b/c of reaction of audience
· Can’t forbid speech b/c demonstration would be offensive and upsetting
· HATE SPEECH AS FIGHTING WORDS
· Problems:
· Can’t be vague or overbroad
· Can’t prohibit only some forms of hate b/c would be impermissible content-based but can’t make more expansive or general b/c would be vague or overly broad
· Only really can prevent harassment directed at particular individuals
· Definitions
· Vague—if reasonable person cannot tell what speech is permitted and what is prohibited 
· Must provide guidelines that a person knows he/she can follow and be free from prosecution  (notice)
· Fairness issues—it is unjust to punish a person w/out notice that conduct was prohibited
· Selective punishment—vague laws allow gov’t to select who wishes to punish b/c not clear definition is what someone else did was wrong 
· Legislature must establish minimal guidelines at least to govern law enforcement (otherwise allows for personal predilection pursuit instead of what is legally allowed)
· Look for
· Unascertainable standards 
· Overbreadth—regulates substantially more speech then the Constitution allows to be regulated and a person to whom the law constitutionally can be applied can argue that it would be unconstitutional when applied to others
· Argue that while may be Constitutional applied to X it would be unconstitutionally applied when applied to other 3rd parties not currently before the court
· Idea
· Law must be substantially overbroad, must restrict significantly more speech then the Constitution allows to be controlled  [may be upheld in some instances when it can be declared unconstitutional on case-by-case basis w/o harm)
· Overbreadth must be substantial—mere fact that one can conceive of some impermissible application of the a statute is not sufficient to render it susceptible to challenge; must be a realistic danger that the statute itself will compromised recognized 1st amendment protection of parties not before the court for it to be facially challenged on these grounds
· Show by demonstrating significant number of situations OR GREAT HARM TO PARTICULARLY IMPORTANT SPEECH (balancing idea)
· If only applies to very few situations may be okay
· Prior restraint of injunction (fighting words have no social value)

· Point—express idea or terrorize

· Permit system—insurance, no pamphlets, no symbols or military uniforms (anticipating injury and damages)

· Too much discretion to grant

· Symbols—hitting at terrorism and intimidation BUT robs them of their identity and weakens what they are trying to express

· Pamphlets—ban dissemination of hate material (define in advance)      1st amendment doesn’t require majority consent on worthlessness (protect minority)

· PROCEDURAL SAFEGUARDS; TIME IS OF THE ESSENCE
· Must have a prompt decisions about if speech will be allowed or not
· Must get a full and fair haring before speech is prevented
· Must be a prompt and final judicial determination of the validity of any preclusion of speech
· Group Libel

· Can’t libel a protected group

· how demonstrate that false statements have been made?

· Basis Thrust of 1st Amendment

· Amendment function is to invite dispute

· NEA v. Finley
· ISSUE:  Gov’t disfavor speech that offends a group if spending $ on it 

· Offense is to MAJORITY SENSIBILITIES (major offense)

· Most people DEEPLY offended—Congress steps in (w/decency and respect clause)

· NEA must consider decency and think of values and sensibilities of American public  (would this chill artistic expression—hit first 1st amendment)

· Rust v. Sullivan—spending clause comes in again—most people will be excluded so Gov’t can use criteria to pick and choose

· RAV v. City of St. Paul
· Government can’t stifle speech on account of its message or require the utterance of a particular message favored by the gov’t
· Court uses most exacting scrutiny on regulations that suppress, disadvantage or impose differential burdens upon speech b/c of it content
· Gov’t CAN’T draw lines within hate/fighting words:
· Can’t prohibit content based distinctions w/in categories of unprotected speech w/out strict scrutiny  (too narrow fighting words law)
· EXCEPTIONS:  (Scalia’s opinion indicates)
· Content based distinction is permissible if it directly advances the reason why the category of speech is unprotected (example: obscenity law could prohibit the most sexually explicit material w/o having to ban everything that is obscene)
· Not deemed to be content based if it is directed at remedying secondary effects of speech and is justified w/o respect to content
· Gov’t can not regulate on hostility or favoritism towards the underlying message expressed
· R.A.V. stands for:
· Fighting words law will be upheld only if it doesn’t draw content-based distinctions among types of speech (i.e. prohibiting based on race but not political affiliation]
· Strong presumption against content-based discrimination w/in categories of unprotected speech
· Have other laws that may prosecute under

· Vague law that is overbroad

· Scalia—raises to political speech (lots of protection)

· Debate of haters v. fearful (only one side has statute)

· raises level of expression

· Prosecurial funds (can’t gov’t decide how to spend)

· Limited resource—why can’t use like spending power?

· Police powers?

· State have right to protect from this type of harm

· civilized society—protect from “harmful” hate actions, i.e. bullying?

· Tort

· Title VII allows for tort if done in workplace

· Intentional Infliction of Emotional Distress—need physical manifestation of harm (not as effective)

· Why Unconstitutional

1. List underinclusive, not even handed enough

2. content regulation—protects only victim, not bigot

3. state regulates speech—red flag

· STEP TOWARDS COMPLETE PROTECTION (?)

· Can’t discriminate w/in speech (even if unprotected category)

· Wisconsin v. Mitchell 

· Punishment enhancement only

· Differentiates—may punish motive (conduct) more severely; adds component to already criminal act

· ALL LAW—looks to motive during punishment

· STATE INTEREST—significant to protect against this much more severe crime

· Nature of injury

· Person injured not only one hurt—terroristic quality

· Undermine R.A.V even as tries to distinguish

· Penalty enhancement for conduct that is otherwise criminal is okay  [state interest allows for upped punishment]

· After RAV and Mitchell
· Hate is not a category of speech entirely outside the 1st amendment protections
· May up penalty but no prescribe criminal statute

· Communicative effect—can’t punish  (time when communication becomes conduct)

· conduct = speech (Texas v. Johnson)

· speech = conduct (Mitchell)   [RAV wrong, Mitchell controls (?)]

· Apprendi v. New Jerseys

· Punishment enhancing

· Gov’t may provide for penalty enhancements for hate motivated crimes
· Court—directed at conduct, not speech
· Justified by harms to society (bias-inspired conduct is thought to inflict greater individual and societal harm; more likely to provoke retaliatory crimes, etc.)
· Due Process Problem—vital component—must be determined by jury (really indictment problem; notice issues—should know what charged with and how to avoid—only way to do so is with notice)

· punishment issues sprung up after plea (can’t do)

Policy concerns

· Sentencing guidelines

· Problems: 

· Racial disparity in punishments

· Takes away judicial discretion

· Retroactive—floods courts

· Plea bargain—plea to all elements including sentencing (Apprendi)  [not limit b/c process if vital but every questionable plea element must be addressed in indictement]

ABORTION

Introduction 

· Hard to get into Constitution (BOR gives few rights outside criminal context)

· Unenumerated rights (where come from? have?)

· No real catch all phrase

· Fundamental rights in DUE PROCESS CLAUSE
· Substantive—awkward; turning procedural tool into repository of rights (Lochner)

· 14th Amendment

· Privileges and immunities—court took most teeth out in Slaughter House so fundamental rights are not here

· DO HAVE FUNDAMENTAL RIGHTS!!!

· Rights are not absolute but only can be burdened if strict scrutiny is met
Establish rights

· Meyer v. Nebraska (teaching kids German)

· Lochner before  BUT way past right to K

· Fountain of rights recognized 

· Liberty = more then freedom for bodily restraint
· Due process clause—American’s have “liberty;” fundamental freedoms

· BIRTH OF SUBSTANTIVE DUE PROCESS

· Procedural 

· Substantive

· Incorporates BOR 

· Sacredness of certain parts of life (familial protection)

· BASIC ASPECTS OF FAMILY AUTONOMY 
· Parents generally have the right to make decisions concerning the upbringing of their children
· Child is not a creature of the state—his family has a right to direct his destiny
· BUT state may interfere to protect child (not beyond regulation if acting to guard general interest in child’s well being)
· May protect from being exploited and harmed
· ABSENT physical or mental harm to child or public safety, peace, order, or welfare the state can not interfere with the liberty of parents and guardians to direct the upbringing and education of the children under their control
· Line between hearth and government (government can’t invade)

· Family is vital to state (otherwise automatons as historically done)

· Can’t interfere w/domestic desires 

· State interest

· Rationale basis not sufficient

Liberty

· Due process is more then just procedures;  GIVES MORE

· Substance to BOR, amendment as applies to most Americans

· Court keeps instilling instead of just letting Meyer fall by the wayside

Fundamental Rights (People have)

· Pierce v. Society of Sister (private school)

· 3rd party standing—individual may assert third party right when there is a close relationship between the advocate and third party (circumstances where the individual seeking standing is part of the third party’s constitutionally protected activity)
· Rights of parents to educate their children

· Schools sue for deprivation of property (students)

· Look to Meyer  (government can’t interfere with parent’s rights to control the destiny of their children)

· ESTABLISHED FUNDAMENTAL RIGHTS (too get rid of now would take a Constitutional Amendment)—FIRMLY ENTRENCHED 

· Troxel v. Granville (visitation of grandparents)

· Parents can control who has access to the children

· Not absolute—look at circumstances, but generally

Developments under Meyer and Pierce
· Skinner v. Oklahoma (sterilization case)  Procreation is fundamental right
· Overrules previous case which allowed for sterilization of retarded people

· Equal protection—fundamental rights here too 

· Look for: inherently suspect class (no); then fundamental right (yes) so up test

· Need compelling interest

· Not absolute prohibition—must have compelling state interest though to interfere

· maybe could do if found interest 

· Right to bear children is fundamental

· Equal protection is used if the gov’t discriminates among people as to the exercise of a fundamental right
· Cannot discriminate among people in their ability to exercise a fundamental right
· NO REDEMPTION as person is FOREVER deprived of a basis liberty
· THERE ARE ENUMERATED AND UNENUMERATED RIGHTS IN BOR

· Equal Protection

· Inherently suspect class

· Fundamental rights

· May pass law that requires look at both (plead both so court decisions applies to all, not just class members)

Start of abortion cases
· Griswold v. Connecticut (birth control)

· Key is intrusion into home

· Right to privacy is a fundamental right
· IMPLICIT IN BILL OF RIGHTS
· How enforce is distasteful

· Sale or distribution law—not in home; court not as put off maybe

· Married v. unmarried (too broad, not hitting what law is trying to prevent); too sweeping

· HEIGTENED SCRUTINY

· Must be fundamental right

· Control reproduction is—free from unwarranted gov’t intrusion into matters so fundamentally affecting a person as the decision to bear a child  {definitely can only be infringed if serving some legitimate gov’t purpose}
· Must have compelling reason and be narrowly drawn
· COURT SEES SOME BASIC RIGHTS AS IMPLICIT AND IS OKAY WITH THE FACT THAT THEY ARE NOT MENTIONED DIRECTLY IN BODY OR LANGUAGE OF CONSTITUTION
· Goes past Lochner and Meyer

· This one finds individual human right (goes past ftnte 4)

· LEGITIMACY PROBLEM

· Substantive Due Process (is there such a thing)

· Unenumerated rights (not found in Constitution)

· Douglas

· Sacred intimacies

· Right to privacy found in penumbras of BOR

· Various guarantees create zones of privacy
· How enforce this law is very distasteful 
· Due process analysis 
· Enumerates and emanates from other rights

· Goldberg

· 9th amendment

· must mean something

· Doesn’t give rights but protects against limiting Constitution to rights only directly mentioned

· Harlan

· SUBSTANTIVE DUE PROCESS

· Always protected against arbitrary and irrational laws—not due process to issue

· Must have rationale basis for law in everything

· Rights are rationale continuum

· Right to privacy

· Regardless of where it is found—all regard privilege as vital 

· Constitution = fundamental rights that are minimums for individual freedoms

· (Weinburg) read into Constitution certain freedoms (presumption)

· BUT TEXTUAL DOCUMENT

· Must be given some thought; too malleable if can just read whatever into

DUE PROCESS
· Protects from stupid laws

· Must be able to protect from arbitrary and unnecessary regulation

· Eisenstadt v. Baird (unmarried distribution of contraceptives)

· Protected under equal protection and due process
· Under either the court must decide if the right is sufficiently important to be regarded as fundamental, even though it is not mentioned in the text of the Constitution
· All  distinction in Griswold is out the window

· INDIVIDUAL RIGHTS
· Distinctions don’t matter—what is important is regulating or restricting an INDIVIDUAL fundamental right

· Does not have to be married 
· Right to control reproduction is a fundamental right
· Not just privacy is involved—Childbearing is a fundamental right [not big stretch to Roe]

· Children (right to have, raise, etc)

· Common law has carved out idea that can’t interfere with raising or bearing children

Substantive due process used to protect rights of privacy and personal autonomy

ABORTION

· Roe v. Wade
· NOT FREE ABORTION ON DEMAND

· NOT EVEN FUNDAMENTAL RIGHT TO ABORTION

· 1st trimester = free of regulation

· 2nd trimester = protect mother

· 3rd trimester = protect fetus

· framework bound to go by wayside

· State always has interest in health of mother AND fetus (so balance through pregnancy)

· Impossible to deny all regulation during any portion of the pregnancy

· Dangerous procedure, medical procedure at very least

· Gov’t may not prohibit abortions prior to viability
· Any regulation must meet strict scrutiny 
·  Historical

· initially purpose behind abortion law was abortions were dangerous and likely to kill mother (birth much safer)

· no longer true (so policy behind is dead)

· Harlan from Poe—arbitrary and unnecessary law so Due Process can get rid of

· Also though fundamental right so strict scrutiny

· Right to an abortion
· Not absolute and must be balanced against other considerations, such as state’s interest in protecting “prenatal life”
· Must, however, have compelling state interest, be narrowly drawn, and express only legitimate state interest 
· Not explicit BUT:
· Personal autonomy (recognized in previous cases)
· Right to privacy—broad enough to encompass a woman’s decision to terminate a pregnancy or not
· Maternity or additional offspring forces possible distress upon a woman, to force to continue with pregnancy against her wishes imposes enormous physical and psychological burdens
· Should have been equal protection?
· Gender discrimination—provides bigger burdens on woman than man
· Still asks same question—Does the gov’t interest in protecting fetal life justify prohibiting abortion?
· Nothing is gained by using this—gender discrimination is only intermediate scrutiny
· Planned Parenthood v. Casey
· Gets rid of trimester and implements undue burden test
· May regulate abortion before viability so long as it does not place an undue burden on access to abortions  (still can not prohibit at point before viability)
· Undue burden
· An infringement on the right and whether or not it is justified
· Interest in potential life throughout the pregnancy the state may take measures to ensure the woman’s choice is informed and measures designed to advance this interest will not be invalidated as long as their purpose is to persuade the woman to choose childbirth over abortion
· Cannot act with the purpose of creating obstacles to abortion but it can act with the purpose of discouraging abortion and encouraging childbirth
· Undue burden exists only if a court concludes that a regulation will prevent women from receiving an abortion
· Must have a showing that the regulation will keep someone from getting an abortion
· Stare decisis—not overrule Roe
· Don’t want jurisprudence of doubt

· Be able to rely on SpCt decisions

· REALLY????

· Parental notification—Meyer parents’ have rights.  Parent’s rights > pregnant girl’s  

· Judicial bypass—recognizes that this might be too burdensome 

· 24 hour waiting period—take more time off work

· Ct—should be informed, thought out decisions
· Important info should be given out
· counseling—captive audience (already made decision)

· Spousal notification—ONLY STRIKE—sacred parental right??? Don’t have if parent of fetus (yeah that makes sense)

· INCREASING THE COSTS MAY NOT BE ENOUGH TO PRESENT AN UNDUE BURDEN
· ISSUE ( whether an undue burden is created by particular regulations of how abortions are performed 
· NOTE:  no affirmative right to governmental aid, even where such aid may be necessary to secure, life, liberty, or property interests of which the government itself may not deprive the individual
· Stare Decisis Case
· Reliance = generation of women have order life around this idea being out there

· STEVENS = use footnote 4—must balance interests

· Once establish state interest MUST STILL weigh against interest of woman and balance under the Constitution

· SCALIA—Abortion not in Constitution; fidelity to language

· Stenberg
· Wouldn’t have come up under Roe b/c absolute right of gov’t to regulate in 3rd trimester

· Conservatives may have been better off with Roe b/c undue burden opens door to permit more as well as to regulate more

RELIGIOUS EXEMPTION

· Background 

· First amendment (2 Clauses antagonistic to eachother??)

1. Establishment Clause—founders for secular state

a. Not let minority religion be discriminated against b/c don’t have any

2. Free exercise Clause  The gov’t can not compel or punish religious beliefs (freedom to hold beliefs is absolute but freedom to act is not—cannot be)


a. Allowed to exercise ones own religion

i. Invoked when gov’t won’t allow exercise
ii. Invoked when requires conduct that religion prohibits
iii. Invoked when gov’t makes it more difficult for religious observances
b. Hit establishment??  No religion v. free exercise (cross purposes????)

· Zero Sum Game

· Free exercise establishes religion

· Establishment of religion prohibits free exercise

· Harlan—may accommodate religion w/o establishing one (Constitution requires that then what about area between that and what states are allowed to do)

· BUT WHAT IS RELIGION?  SpCt hasn’t decided

· Exemption
1. Neutral law of general application—hits everyone equally
a. Infringes on religion—what exemption entitled to under free exercise? Run into establishment problem?

b. May burden some religions more then others

c. Unlikely that going to be neutral

d. Favors majority religion b/c government favor majority by definition of democracy

e. Captured majority so = neutral law????

f. Example:  Sunday Closing Law

i. Some religions have different Sabbath so lose profits from closing on two days (forced Sunday and their day of worship)

ii. If allow exemption though certain groups get access to Sunday market and Government is favoring that religion—establishment problems

2. Big risk of majority garnering biggest block of votes and not a neutral law

a. Court may not always recognize 

b. Think of majority religion when contemplate protecting religion (don’t often think of those that call for animal sacrifice, etc.)

c. Lukumi
i. Intent—directed at religion

1. Look at what law is directed at??
2. Not neutral so must be compelling interest and narrowly tailored
ii. NOT NEUTRAL LAW—targets specific group (not an exemption case)

iii. Gerrymandering—takes out other religions who may run afoul and makes sure just hits this one

iv. TARGETED RELGION

1. Not neutral b/c object is to prohibit a religious practice (must inquire as to objective—indications of lack of neutrality??)
v. Protect animals??  Not narrowly tailored and could easily have done in other ways

1. Strict scrutiny—could do in other ways
vi. Guard free exercise from mean spirited law

d. EXEMPTION CASES

i. Reynolds  (polygamy question)

1. Concern with pain to family relationship (targeting Mormons but had specific gov’t interest)

ii. Seeger
1. Can’t define religion so leaves very broad, permitting most 

a. Belief in God is not a prerequisite for religion
2. Just a belief system may be enough

a. Beliefs that impose a duty of conscience to refrain from participating in a war, etc. occupy in the life of that individual ‘a place parallel to that filled by God in traditionally religious persons.’
b. Moral opposition may be enough
3. belief can’t be regulated and NOT GOING TO INQUIRE INTO SINCERITY

iii. Gilette
1. Gerrymandering—claimant must prove absence of neutral and secular law

2. Secular = can’t encourage or discourage religion (hard to regulate anything that touches religion)

3. ALMOST IMPOSSIBLE FOR GOV’T TO DEFINE AND ACT IN THIS AREA

4. Governmental interest in conscription laws make it okay to deny an exemption (especially as do not inquire into actuality of beliefs)
iv. Sherbert v. Verner
1. Departure

2. Sincerity of belief (determine if view is religious)
a. Lok at how others of that faith view?
b. Inherently personal, as well as group based, so an individual may have beliefs that depart from dogma of religion so dominant views of faith are not determinative in assessing whether a particular belief is religious or not
c. Sensitive area—not within the judicial function and competence to inquire into the correctness of perception into commands of a faith (courts are not interpreters of scripture) 
3. State is punishing 7th day Adventist for not working on Saturday

4. COURT: MUST accommodate religious views 

i. Make exception available (not really even test, just have to have for religion)

ii. Not neutral—has to act specifically for religion

iii. Cost of compliance falls on unobservant who don’t have a religion, others are exempt

5. Goes against Rust idea of spending power—broad discretion

6. Found lots of gov’t interest though  (test strict but court often found it satisfied)
a. Exceptions were only Amish forced to send children to school and those who quit their job for religious reasons could not be denied unemployment benefits
7. Note: RFRA wanted to return to this—who cares as court supposedly applied it earlier and almost always found a gov’t interest sufficient
v. Employment Div. v. Smith (peyote)

1. Oerrules Sherbert (note: had little effect anyway as court often found compelling interest to avoid giving exception)  Court decides Sherbert, if applies at all, only does so in the arena of unemployment benefits for those that quit their job for religious reasons 
a. Free exercise clause can not be used to challenge a neutral law of general applicability 
i. A law is constitutional under Smith regardless of burden on religion if neutral; so long as does not single out religious behavior for punishment and was not motivated by desire to interfere with religion IT IS NEUTRAL
b. Court also notes that never “used” Sherbert to provide exemptions except to unemployment compensation as in everything else they always found a gov’t interest 
c. Overrules idea that MUST accommodate religion

i. Apply rational basis to neutral laws regardless of how much they burden religion (changes doctrine to reflect what had previously been done in practice anyway); NOTE: UNDER LUKUMI MUST MAKE INQUIRY INTO WHETHER OR NOT IT IS NEUTRAL
2. May burden:

a. Furtherance of compelling state interest

b. Least restrictive means to accomplish 

3. Important interest in narcotic laws  (almost always can find a compelling interest for not issuing an exemption)

4. Religion won’t be used as an excuse to violate the law—chaos and inadministerable results

5. May still give exemption

a. Extreme #1—Constitution requires exemptions (Sherbert)

b. Extreme #2—Constitution forbids exemption (strict Establishment Clause)

c. SMITH—Wholly neutral law—political process; may give exemption but not MUST

1. Still need rational basis for denying but easier to get

6. Hybrid situation—Free Exercise Clause comes in when have it + some other fundamental right (decisions on child’s education; free speech; freedom of the press, etc.)
7. Political process

a. Says let it deal with

b. Problem—minority religions don’t fare very will

c. Majority is going to capture the process and use to enforce their will on others

vi. Left with???

1. Unclear—policy grounds

2. Bad to allow to disobey law—can’t run country this way

3. Now must be neutral law but don’t know about Harlan’s may accommodate idea

4. Law stands:
a. Neutral law of general applicability only has to meet rational basis review  (RFRA challenges)
b. Laws directed at religious practices had to meet strict scrutiny  
e. RFRA—Boerne v. Flores
i. Purpose is to override Smith; Does:

1.  Overrides Smith legislatively

2. Restores law to Sherbert—strict scrutiny test—bring back compelling state interest

3. statutory cause of action for violation; supplement to Constitution to vindicate rights

4. sweeping legislation—covers all who can pass laws and every subject or area law hits

ii. Court Strikes

1. Founding—no idea what would have said

iii. Stevens—violates Establishment Clause

1. Singles out religious exercise for not following the law

2. prefers religious person—doesn’t permit excuse or scrutiny for other “excuses”

iv. Legislative override

1. Overrides court’s interpretation of Constitution (judicial prerogative to interpret)

2. Court reacting to Congress “thumbing nose”—unadministerable test, Congress imposes anyway

a. Congress D—Only statutory claim of action; constitutional test still applies if sue under Constitution (not going to do with RFRA option so this is silly)

3. Court tells what Constitution requires—Congress can’t tell or do something inconsistent

4. Constitution = floor (in most cases and Congress can go beyond); here court makes it a ceiling

i. Religion special—bookends of free exercise and establishment clause

SEPARATION OF POWERS
Sources of Congressional Power


1.  Commerce clause


2.  §5 power


3.  Spending power

Conflicts

· Between judicial v. legislative v. executive

· Federal gov’t v. state

General Intro:

· Commerce Clause

· Heart of Atlanta Motel
· Rational Basis—give Congress lots of deference
1. rational basis for finding that racial discrimination by motels affected commerce

2. the means it selected to eliminate that evil are reasonable and appropriate
· Regardless of Congress’ motive which in part was moral this is okay use of the commerce power
· Used to remedy moral wrongs in past
· If interstate commerce feels the pinch, it does not matter how local the operation which applies the squeeze 
· May regulate channels (hotels, highways, etc.—anything used to effectuate interstate commerce, including travel)
· Act of Congress to regulate private company

· Local and tiny place

· Aggregate—happens all over then real problem w/big impact

· Not §5 b/c limited to regulating state only (can’t use to hit discrimination by private organizations)

· Aren’t sure of authority of Congress to regulate private behavior under §5 of the 14th amendment
· If want to hit other must use commerce clause

· Don’t restrict b/c could result in denial of BOR

· Commercial activity—involved—makes a little more sense 

· Judicially imposed artificial limits deadly on economy

COMMERCE POWER

· Old—Congress could do almost anything (look just for rationale basis and interest)

· Not strictly reviewed and Congress had lots of power

· Broad power and between 1937-95 not one federal law was found to exceed congressional commerce power
· Almost unlimited view
· Great Depression set up—court say what free economy with no regulation brought about

· Lopez HUGE DEVIATION

· There are limits to this power

· Legislature can’t regulate guns in schools (can do lots of other things but some times it goes to far and court will step in  [surprise!!??]

· United States v. Lopez
· Hit past commerce actions—no longer effective (court drafts around)

· Commerce clause is no longer plenary

· Can’t wield over everything 

· Struck Down:  (court analyzes by looking at: what is commerce; what does among the several states means; 10th amendment limits???)
1. traditionally for states to decide what to criminalize (federalism problem)

2. commerce—no facially related, nothing commercial involved here (economic activity is needed)

3. Mere possession—congress could have regulated sale or maybe use but not just possession

a. Just b/c serious doesn’t mean national importance where congress can step in

4. no jurisdictional hook

· Testing:

1. Congressional findings—not required per se but help, especially when looking for jurisdictional hook (some reason to have in federal courts); even if don’t have prosecution needs to argue in indictment and prove

2.  ACTIVITIES SUBSTANTIALLY AFFECTING INTERESTATE COMMERCE

i. not overrule previous cases (find chink in each to make substantially affecting and keep as standard)

ii. want commercial activities to be involved (individual or aggregate hit economic or commercial concern to justify)

3. CHANNELS of interstate commerce

4. INSTRAMENTALITIES of interstate commerce (use in channels)

i. Rarely going to have either b/c obviously within realm

· THERE MUST BE SOME LIMIT

· Must have line between local and national (protect states; political process may do—have representation but not enough)

· Not develop place where congress can do it all under commerce power

· Education fears

· Allow this then it all gets in (congress becomes to powerful in areas where it shouldn’t be at all)

· COMMERCE CLAUSE AFTER LOPEZ
· Can’t be too tangential and uncertain—limit scope of congressional powers and protect the prerogatives of state gov’t
· Need adequate findings
· Must be substantially related to interstate commerce
· Enumerated powers comes into play
· Not unlimited power to enact rights—Constitution makes it a gov’t of enumerated mores and not going to let that be huge area under commerce clause
· Congress may hit:
· Channels
· Instrumentatilties
· Includes power to regulate persons and things in interstate commerce
· Substantial relations
· More restrictive interpretation of previous cases is preferable
· Test = analysis of whether the regulated activity “substantially affects” interstate commerce
· Jurisdictional element—proof that something had been part of interstate commerce
· Huge inference upon inference jumps won’t work 
· Federalism returns to limit scope of authority 
· US v. Morrison (Violence Against Women Act)

· Commerce Clause (used to hit private action);  Lopez is not just symbolic—LAW 

1. criminal—traditionally for state

2. no jurisdictional element

3. no economic activity

a. no channel or instrumentalities obviously

· Lots of findings and research that show women at risk for violence

· Wide spread unenforcement—hard to get justice

· Lopez screen:

· ACTIVITIES SUBSTANTIALLY AFFECTING COMMERCE

· Can’t pile inference on inference to get there

· Want economic nexus

· SOME THINGS MUST BE LOCAL

· If give overall police power then consolidation tragedy

· Nation not become too powerful

· Freedom lays in dual system b/c neither can do too much

· Once again, if allow then no limit

NOTE:  vital civil rights—have to use commerce power so can hit private actors

Save b/c has substantial effect, especially in aggregate (not reach so far as Morrison or Lopez)

USE REMEDIAL POWER???
SECTION 5 POWER—MUST HIT STATE ACTION

· Katzenbach v. Morgan
· State action—election laws in NY

· MUST FIX CONSTITUTIONAL VIOLATION

· Judicial interpretation

· Lassiter—state can prescribe language limits on voting

· Congressional findings—defer by court

· Not overturning, but applying findings on case by case

·  Footnote #10—Congress can advance Constitution but not DILUTE (Section 5 allows for supplement but not dilution of court decisions)

· CONSTITUION IS FLOOR
· Constitution may mean more then what court says but can’t mean less

· REFUSAL TO BE BOUND BY EARLY CASE IN FACE OF CONGRESSIONAL FINDINGS

· Congress can expand rights beyond the Constitution and can use its §5 power to interpret the Constitution to enlarge the scope of rights
· Harlan—already decided, findings not enough to do away with separation of powers problem

· Remedy—
· For discrimination (empower Puerto Ricans so can vote and help eliminate discrimination against them)
· Equal protection (literacy test denied equal protection)
· Congress defines scope and meaning of 14th amendment
· ISSUE:  is congress limited to remedying what the Ct finds to violate the Constitution or could Congress independently interpret the Constitution
· Ct—congress’ power is broad under §5 and not limited to only those laws that the judicial branch was prepared to adjudge unconstitutional
· Judicial deference to congressional interpretation of the Constitution 
· NOTE:  Congress’s expression of its view cannot displace the duty of the Court to make an independent determination whether Congress has exceeded its powers (Harlan)
· Boerne v. Flores
· S.5 power

· Previous case is not a problem under Katzenbach
· In face of previous view is not a problem under Katzenbach
· BECAUSE HAVE CONGRESSIONAL FINDINGS

· CONSTITUTION IS CEILING
· TEST:

· Remedial—may enforce this amendment, must remedy Constitutional violation BY STATE

· If had been brought before the court would have been ruled unconstitutional

· Must believe—court must “buy”

· No power unless real violation

· Remedy is Proportional and Congruent

· Religion isn’t really being persecuted so nothing that needs to be fixed and don’t need this type of wide sweeping protection 

· Morrison
· Provide federal option to those with no local help

· Court won’t let—says directing at individuals NOT STATE ACTION

· Disagree?  States are not protecting, congress has too 

· Findings of no state action and pattern of nonenforcement

· Court takes away protection

· Footnote #10

· Lassiter—Congress thumbs nose and court allows with findings

· Boerne—Congress thumbs nose w/findings and court says no

· Must be proportional and congruent (severely limits congresses power)

· NOTE—actual persecution is being protected against (Lukumi) so don’t need

· What’s left of idea that Constitution is floor that Congress can beef up, can’t lower but can supplement

· Presumption that congress could give statutory cause of action that would remedy as would under Constitutional claim
· Give expansive right to sue on
· More weight to Constitution
· Boerne destroys????
· Must be remedial or preventative, not substantive
· Can’t shape cause of action to up right under Constitution
· Must be proportional and congruent to actual violation
· Actual violation = what?  Probably what court WOULD decide is one, not have to decided
· Only applies to states?  Federal law?  Reverse incorporation?  Congress can act federally?
Power over civil rights??

· Court is restricting

· Created in business context to vindicate rights of businesses from interfering state regulation


· Rights not just for minorities but also for business so when hamper hits both

POWER OVER STATES TO GOVERN THEMSELVES

· Federalism concerns

· States act as state—not regulating people but acting at core of state autonomy

· Going about business then state not intervene (hiring high ups, etc.)

· Congressional language must be clear statement if going to hit state action

· New York v. US
· Background

· 10th amendment not previously utilized—tautology or truism

· Darby—whatever is surrendered is not retained

· Some teeth when require clear statement of congress to regulate in labor market (does age apply to state judiciary?)

· O’Connor

· Big proponent of state’s rights

· When acting for self then using own spending power—make own decisions

· Court is allowing too much regulation of the states Garcia
· 10th amendment has power  Resurrection of the 10th amendment
· Strikes down act of Congress 

· Federalism accommodated? States give time and schedule and then set to agree on how to dispose of radioactive waste

· But 10th says something is reserved and court must find what

· No answer to question but it MUST BE ASKED

· Must choose what is for state and what is for nation

· Scales are weighted towards the state; self—government, state legislation stands presumably 

· Fatal defect = take title provisions

· Anti commandeering principle
· Congress has to regulate directly

· CONDITIONAL SPENDING—while can’t directly compel state legislative or regulatory action, it can induce behavior with conditional grants if the condition is unambiguous and clearly stated
· May not compel the states to act or administer a federal regulatory program
· PREEMPTION—can set standards for state and local gov’t to meet
· MAY INDUCE, NOT COMPEL
· Return of federalism as a basis for limiting the scope of congressional authority 
· Accountability and political process

· If people don’t like then can vote proper people out (ones who did instigate—need to be able to tell who that was)

· Federal gov’t can directly govern people

· Don’t have to act through constituents

· Not hide behind states—destroys democracy

· Structural federalism

Anti commandeering principle is vital to protect

Congress still maintains power to enforce federal law

Can’t make state gov’t a “ventriloquist dummy”

· Crosby (doesn’t follow pro-state decisions)

· Foreign relations is US domain

· Affects only own state spending power???

· Conflict with federal law???

· Not diminish federal policy or goals

· Is this a de minimus action 

· One voice? Embarrassment to State department?  V. developments of conscience (start in this state)

11th Amendment
· Background

· Restrict or exception to Art. III—helps structure

· Doesn’t expressly speak to suit v. state by own citizen

· Hans v. LA
· Expands 11th amendment

· Reach own citizens with nonliteral interpretation  (goes against previous literalistic interpretation)

· For Constitution to work must be able to sue gov’t for rights

· Officer suits—can always do; gives device to sue; state not party so no sovereign immunity

· May get injunction but not past $$

· Can’t sue state in federal court on diversity or nondiverse federal question

· Ex Parte Young

· Needed to enforce Bill of Rights

· 11th—no way to require states to obey; future holding against official may allow

· WAY AROUND; NEED COMPROMISE

· Can congress abrogate???

· Conditional power—may condition on state waiving 11th amendment

· Abuses, make coercive:  when schools and roads are at risk obviously state is going to waive

· Section 5 power—may use

· Came after 11th so modifies it

· Clear language rule

· Still has affirmative right to do with clear statement

· Commerce clause—more plenary power then under Section 5 so can use??

· PA v.  Union Gas—yes

· Seminole Tribe overrules (didn’t take opportunity to get rid of—instead say that under Art. 1 Congress has no authority to abrogate)

· NO;  saves other b/c pre-11th amendment so 11th modifies

· PRE-EXISTING RIGHT TO SOVEREIGN IMMUNITY (survives Art. I)

· Section 5 and Ex Parte Young are only way for Congress to enforce rights

· Section 5 survives because is after 11th amendment, so 14th amendment is meant to modify (chronology matters!)

· CIVIL RIGHTS SURVIVE ALL THIS

· against private citizens use commerce clause and may sue PRIVATE in any court
· against public or state use section 5 and Congress may abrogate here
· Alden v. Maine
· Extend 11th power to  the  states—Congress may not abrogate for money damages in states’ own court

· STATES MAY WAIVE—but must do so explicitly with clear, wavier language (must waive in federal and state court individually to make both effective)


· Florida Prepaid
· reiterates right to use section 5 BUT only if section 5 is used correctly
· still has to be remedial, proportional, and congruent (Boerne Restrictions)

CONGRESSIONAL POWER TO CONTROL THE COURTS
· Have very little!!!  Judicial power is separate and distinct and conclusive and final with regards to final decisions and Constitutional interpretation

· Boerne
· Congressional challenge of court interpretation of Constitution 



· Court—congress only has remedial or preventative power

· NO LEGISLATIVE POWER TO CHANGE MEANING OF CONSTITUTION—court’s job is to interpret meaning and Congress can’t go back and override)

· SpCt proscribes what Constitution says—lots of power

· Congress may not say that Constitution is more then SpCt says it is (ceiling theory)

· Can’t broaden rights under Constitution

· HOW FAR MAY CONGRESS GO TO REACH THE COURTS???  (what is there only recourse)

· Limit who is appointed (conservative Congress won’t approve liberal judges)

· Impeachment 

· Plaut v. Spendthrift Farm
· Judicial power = dispositive judgments
· Congress can not issue federal statutes to overturn a SpCt decisions
· Violates Separation of Powers
· Constitution gives the FEDERAL JUDICIARY THE POWER, NOT MERELY TO RULE ON CASES, BUT TO DECIDE THEM
· Judicial power is one to render dispositive judgments 
· Therefore can not overturn SpCt decisions and give relief to a party that the court has decided is not entitled to any
· Decide cases subject to review only by higher courts under Art. III hierarchy

· Final judgment—important distinction

· Legislative revision of applicable law, as long as not Constitution, is okay but can’t force court to undo previous cases

· Can’t force legislation to be retroactive on cases court has entered final judgment on (res judicata issues)

· Only issue prospective changes for court to apply to future cases before it

· Change underlying law (w/in Congressional power but can’t make retroactive and force to reopen past final judgment cases)

· ”After the fact changes”—important distinction—play w/”rules”  as they were at “game time”

· once have final judgement then can’t have political interference for separation of powers to work

· Ongoing harm—other parties bring case and gets finalized differently then change may trickle down effects; but initial final judgment still stands a

· Miller v. French (PRLA)

· Congress structures remedy

· Reopen past cases and inspect injunction

· Court says ok

· LAW V. EQUITY
· Final judgment = injunction; still must be monitored and modified to convert to current law and facts

· Congress change underlying law then injunction must be modified to conform

· EQUITY DOESN’T CRYSTALLIZE INTO FINAL DECREE

· Can mandate how injunction will be monitored and modified

· To remain enforceable an injunction must comply with underlying law (even as it changes)

· Lots of congressional power recognized

· Structural injunction

· Governs by decree areas of government, groups of people, etc (lots of power)

· Changes as law changes—must adapt as circumstances or the “world” changes

· Decree is always modifiable—equitable remedy

· Dickerson v. US
· Court doesn’t like Miranda but preserve Ct’s power to establish Con. Law interpretation 

· Ct seems to be legislating; code of criminal procedure for interrogation

· Congress can not take power to override judicial Constitutional interpretation

· Congress can’t override Const. requirements 

· Little power left to Congress by Ct saying “Constitutional” so only they can do (everything said is not Constitutional law, may just be case law where congress can legislate)

HOMOSEXUAL ISSUES

· Moral and religious issues (in past couldn’t use or codify in law)

· Equal protection

· Due process

· Private consensual acts are governable (private narcotic deals—but creating a market)

· Previous cases, i.e. Roe, Casey, etc.  say free to love whomever, however in privacy of own home

· Fundamental privacy issue

· Can’t take homosexuals out of law’s protection

· Can’t place beyond protection of laws—not create outsiders

· Court screws up

· Provides license to shun

· Criminalizes sex act in privacy of home

· Not recognize that need protection—can shun and is identifiable group

· NOTE:  inherently suspect classification; in need of protections

· Discrete class, in need of legal protection
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