GWATS

1. Vocabulary:

a. Personal representative: person authorized by ct to administer estate

b. Administrator: person appointed by ct to administer estate of intestate

c. Executor: person named in will to administer estate

d. Residue: when gift or bequest fails

e. Lineal descendants: issue

f. Collaterals: blood relatives that are not issues nor ancestors

g. Devise: gifts of land made by will

h. Legacy: gifts of money made by will

i. Bequest: gifts of personalty made by will

j. Escheat: when the state gets your money (in CA, bank accounts escheat to state if lies fallow)

k. Palimony:

l. Quasi-community property: property acquired during marriage by either partner in another state that would be considered community property here.

2. Avoiding probate: hold property in non-probate assets( Any asset that does not require a probate proceeding to change the title to the ownership of that asset (ie life insurance, pension accounts, joint property with right of survivorship, trust)

3. Why make a will?

a. To appoint guardian

b. To give charitably (can’t if estate passed by intestacy)

c. No tax-planning

d. No use of trust

e. Awkward administration

f. Awkward distribution

g. Money goes to parents if you die without children (not financially wise to pay money back up a generation)

h. Car’s title will be transferred to your parents.

4. UPC 2-102: intestate share of surviving spouse, if have no surviving issue or parents, is entire estate.

5. Representation:  [allows less closely-related to decedent to “represent” predeceased relative to get same degree of inheritance as those at deceased’s level]

a. Lineals take to exclusion of collaterals [grandchild before brothers]

b. Any living person above someone in these family charts cuts off inheritance rights of those below them

c. Ex: grandpa dies, has two sons, A and B. A is dead, has C. B is alive, has D and E. D and E get nothing except legal expectancy, C gets what A would have gotten.

d. 1) cut off inheritance rights by intestacy at 5th degree of relationship by deceased, or 2) cut off use of representation after 5th degree (if there were 2 people related to decedent, one in 5th and other in 6th degree, and 6th degree had predeceased relative, she cannot use representation. Doesn’t cut off inheritance however). 

e. Dividing estate:

i. Per capita: go to nearest generation of descendents with living member, divide estate into equal shares between living, and living descendants of predeceased [every time child is born, reduces inheritance of other children]

ii. Per stirpes: When survivors are of different general, go to level nearest to decedent whether anyone is living or dead, and take share that one’s ancestors would have had.

iii. Per capita at each generation (UPC 2-106): every time you move from one generation to another, amount left of estate is recombined and divided equally among living at next level.

iv. In re Wendel’s Will
6. Half-Blood v. Whole-Blood 

a. General rule: Half-blood relatives take equally as whole-blood
i. Exception: when HB and WB are of equal degree, but HB is not blood relative of ancestor from whom ancestral property (property taken from particular bloodline) derives, HB takes nothing.
7. Adopted Children

a. Adopted child is child of adoptive parents, and can inherit through intestate through them, not natural parents usually.  
b. If natural parent remarries and new spouse adopts child, may take by intestate succession through and from both natural parents.
c. Donnelly:  Ct held that J’s adoption by stepfather cut off legal relationship with her deceased natural father’s relatives, and was ineligible to take share of grandfather’s estate.
d. UPC 2-114: 1) An adopted individual is child of his adopting parent and not of his natural parent, but adoption of a child by spouse of either natural parent has no effect on relationship b/w child and that natural parent, or 2) right of child or descendent of child to inherit from or through the other natural parent.

e. CA 63-51:  general rule is that adoption severs relationship b/w adopted person and natural parent of adopted person, unless both of following requirements are satisfied: 1) natural parent and adopted person lived together at any time as parent/child, or natural parent was married to/cohabited with other natural parent at time the person was conceived, and died before person’s birth.  2) Adoption was by spouse of either of natural parents or adoption takes place after death of either natural parent.

f. To take child’s money by intestacy, must show there was real parent-child relationship between parent and child.
g. Equitable adoption: reqs that treat as though were adopted child, requires that natural parent give up custody, child must live in foster parents’ home. Then can award intestate share of foster parents’ estate.
8. Non-Marital Children (illegitimates)
a. Majority rule: no inheritance from father but permitted from mother
b. Common law rule: no inheritance from either parent.
c. Labine: to bar illegitimate child from sharing equally with legit heirs in father’s estate, must show rational basis to overcome claim that equal protection is denied. 
i. 2 rational bases:
1. distinction b/w marital and non-marital children promoted family values/life [condemning innocent child to express disapproval of parents’ act was unjust--Weber]
2. distinction was rationally related to state’s problem of proof in terms of who is related to whom for intestacy purposes.
d. Trimble:  offered 3 rational bases for statute limiting intestate inheritance of illegit to mother only:
i. Promoting family life
ii. Problem of proof of paternity  [doesn’t justify blanket disinheritance]
iii. Presumption that most natural fathers would not want to give intestate share to illegitimate children  [no evidence of this]
e. Lalli: Statute which permitted illegits to inherit from father if court made judicial declaration of paternity was subst related to problem of proof so was upheld. States can’t completely bar illegits, but may impose c’l reqmts for proving paternity to bar spurious claims.
f. CA 54-62: if child is born out of wedlock, in order to pass upward to natural parents or relatives of natural parent, must have occurred that: 1) parent or relative of that parent acknowledge the child, 2) parent/relative of parent contributed to support of that child.
9. Slayers Statute:

a. Intentional killer of decedent may not inherit intestacy
b. Policy: 
i. Equity: shouldn’t reward murderers
ii. Presumed intent: testator wouldn’t want him to inherit 
c. Courts read slayers statutes very narrowly because they are restrictions on freedom of testation.

d. UPC 2-803: felonious/intentional killer cannot inherit, but involuntary manslaughter can. In absence of criminal conviction, probate ct can determined whether killing is felonious/intentional on preponderance of the evidence under this provision  

e. CA 250-58: killer is disqualified if killing is felonious/intentional, or accidental but w/n felony murder rule

10. Advancement: gift made by intestate during life to a relative with intent that it be applied against any share in intestate’s estate to which recipient may be later entitled [only takes place when decedent dies intestate]

a. Usually presume is a gift unless there is written evidence that it was advancement (can be informal like letter)

b. Ex: Decedent advances 1K to A, 2K to B, and 0 to C. Add advancements together, add sum to estate of 12K to make 15K. A, B, and C get 5K but subtract advance.

c. If receive advancement that exceeds statutory share, need not return excess.

11. Renunciation
a. May disclaim legacy b/c is burdensome (though no tax on bequests), to prevent creditors from reaching, to maintain eligibility of public assistance (though this is usually not allowed by courts)

12. Satifaction:  when testator, in his lifetime, gives to legatee all or part of gift he intended to give by will, bequests may be reduced by the amount of the inter vivos gift

13. Protections Against Disinheritance: the greatest limitation on freedom of testation

a. Community property: [creates co-ownership in both spouses of property individually acquired by either of them during marriage. At death, spouse takes ½ and remainder goes by will or intestacy]
i. Separate property: gifts, bequests, property owned before marriage

ii. General rule: Gift of community assets made by one spouse during marriage w/o other’s knowledge/consent may be set aside to the extent of the non consenting spouse’s one-half share.
b. Dower: common law system where surviving spouse is protected by some form of elected share legislation (life estate in 1/3 of real property owned during life of decedent, doesn’t apply to personal prop, and doesn’t specify which 1/3)

i. Spouse takes priority over creditors in dower.

ii. Usually repealed due to sexist origins

c. Elective Share: allows surviving spouse to elect either a forced share or provision made in spouse’s will (generally ½ of no children, 1/3 with)

i. Spouse does not take priority over creditors 

d. Uniform Marital Property Act: : treat prop as separate property, but at death, treat property as if it were community property
e. Incentives not to disinherit spouse:

i. Same generation transfers are not taxable events so can avoid state tax

ii. With community property, can control inter vivos transfers though joint community concept. With dower, can completely control transfers b/c need consent of spouse. Under UMPA, spouse can set aside portion of certain gifts made by other spouse.

f. Newman:

i. T’s retention of power to revoke, right to income for life, right to control trustee, makes clear he never intended to divest himself of property. 

ii. A spouse can invalidate a trust that is valid if trust was created with intent to defeat spouse’s share.


14. Augmented Estate: estate that has been adjusted to include certain lifetime transfers by decedent [probate estate plus certain intervivos transfers deemed to be testamentary substitutes]

a. Is concept that federal estate tax has used to denominates certain inter vivos transfers as testamentary substitutes, and recapture them for purposes of taxation and spouse’s elective share.

b. UPC grants surviving spouse the right to take elective share of 1/3 of decedent’s “augmented estate.” (to solve problems arising from Newman)

c. Testamentary substitutes include:

i. Gifts causa mortis (in contemplation of death(gifts that aren’t part of ongoing annual gift program that are made w/n 3 yrs of decedent’s death) 

ii. Totten trusts

iii. Joint Savings Accounts

iv. Joint tenancies w/ right of survivorship

v. Trust property where decedent retained alone or in conjunction with another

vi. Insurance 

d. Exclude:

i. Pension

ii. Savings Bonds

e. Ex: Probate estates is 100K. Wife got Totten trust of 40K. Son got Totten trust of 60K. Total fund to which elective share is going to attach is 200K. Spouse’s share is 2/3 of 200K, but since she got testamentary substitute, this credits against what’s due her so gets 22,667. Have to find that much in cash, so take pro rate from estate and all testamentary substitutes that surviving spouse was not beneficiary of

i. Denominator: sum of probate estate and all testamentary substitutes spouse is not beneficiary of (100K+60K)

ii. Numerator is 1) estate and 2) testamentary subst separately

f. Montgomery: wife set up Totten trust for kids of another marriage. Settlor was also trustee, retained absolute control over bank accounts, possessed ownership, and right to receive interest. Court included trusts in probate where donor “retains ownership.” Said she was trying to defraud spouse.

i. Transfer whereby owner does not intend to convey a present interest, but intends to retain ownership is evidence of intent to defraud (Newman)

g. Johnson: In this irrevocable trust, wife retained power to invade principal, and had all trust income paid to her. However, trust was valid and there was no fraud b/c unlike in Montgomery, decedent did not intend to defeat marital rights (he was independently wealthy). Also, there was no evid that J made withdrawals from principal or exercised reserve powers to deplete trust assets.

15. Prenuptial Agreements: K b/w spouses entered into b/4 marriage that determines rights spouse will have on dissolution of that marriage

a. Ct shall not find prenup was executed voluntarily unless party against whom enforcement is sought either:

i. was represented by independent legal counsel at time of signing of agreement, or

ii. after being advised to seek indep legal counsel, expressly waived representation by legal counsel

iii. must have had at least 7 calendar days b/w time party was first presented agreement and advise to seek legal counsel and agreement was signed

iv. Explanation of rights must be delivered to spouse in his/her native language

b. Can waive alimony but conscionability will be determined by ct at time you seek to enforce that agreement

16. UPC Elective Share Revisions

a. Purpose of elective share law:

i. Limit testamentary freedom of decedent: b/c of concern of long-term spouse being disinherited, (namely wife), 

ii. Provide support for surviving spouse: states don’t want to have to take care of people (disinherited spouses would have to go on welfare rolls)

iii. Compensate surviving spouse for marital contributions

b. Pre-1990 UPC: surviving spouse can “elect” one-third of the decedent’s augmented estate less debts and expenses.

c. Revisions:

i. UPC 2-201: accrual type elective share( elective share percentage was adjusted to length of marriage

ii. Created augmented estate to broaden estate concept

iii. Considered surviving spouse’s estate when determining entitlement (if she has enough, she may not be given right to elect the decedent spouse’s estate and force him to hand over 1/3)

1. DS and SS both have 300K after 50 yr marriage. Augmented estate is 600K (consider both spouse’s estates). SS is entitled to ½ of augmented share, but since she already has 300, she gets nothing.

d. Effects of 1990 revisions:

i. Increase elective share percentage of long-term marriages: 

ii. Reduce or eliminate entitlement of surviving spouse in long-term marriage where assets titled proportionately (no windfall to survivor):

1. ex: assume 50 yr marriage, DS and SS has 300K each. B/c we consider both spouse’s estates in augmented estates, augmented estate is 600K. SS is entitled to 300K (1/2 of augmented share), but b/c she already has 300K, she gets nothing.

e. Partnership theory of marriage:

i. Presumed intent of married couple to pool fortunes on equal basis and share and share alike.

ii. Each acquires a half interest in the property earned by either spouse during marriage.

f. Tracing: try to figure out what is community prop and not (too hard so just treat all as estate) UPC has no sense of separate property

17. Protection of Children [children may be specifically disinherited]

a. Pretermited (forgotten) child statute: if a decedent is survived by children or issue of children, and the will does not mention those children, those children are saved their intestate share on presumption that they have been forgotten.

i. Goff: omission must appear intentional

b. Afterborn child statute: any child born after execution of will, not referred to in will, gets intestate share

c. Limits on timing/size of gifts to charity (abandoned due to un’clty)

i. Mortmain statute (deadhand): no gift made to religious charity w/n 90 days of death was invalid (unc’l)

18. Testamentary Capacity

a. 3 requirements to be competent testator:

i. Decedent must know the nature of the testamentary act he is doing

ii. Must know nature and extent of his property 

iii. Need to know natural objects of his bounty (his relatives)

b. To invalidate will, dispository provisions of will must be product of insane delusion.

i. Does one have rational basis for belief? If there is historical basis for rationality, is sufficient.

1. Bonjean: misunderstood her family’s efforts to help her, but misapprehension does not establish existence of such a delusion as to invalidate a will, provides rational explanation for their inheritance.

c. Honignum: existence of other reasons for disposition support validity of instrument as a will (size of independent fortune, financial need of his residuary legatees, etc.)

19. Undue Influence
a. Will executed through undue influence or fraud is invalid.

b. To raise presumption of undue influence:

i. Confid relationship between testator and benef based on reliance

ii. Suspicious circumstances (burden shifts to will proponents)

c. When relationship involves attorney who drafts will, there is presumption of undue influence (Moses)

i. Will proponents must show that there was indep a/c relationship with Shell and Moses and there was rational basis for disposition, and that there was no meretricious relationship between Moses and Holland, the other atty.

ii. Haynes: atty for testator was also principal beneficiary’s attorney, raising presumption of undue influence.

d. Mistakes: if testator signs doc in mistaken belief that it is his will, there is no will. If omits something, can’t change it.

i. Snide: they signed wrong wills, but since dispositive provisions in each will were identical, allowed them to remain valid.

e. When testator is prevented from executing/revoking trust because of fraud/undue influence, may impose constructive trust against wrongdoer to prevent unjust enrichment.

i. Latham: contestants allege cult who aunt left all her money to prevented her from making a new will that would have included them. They did not have standing, and court would not create constructive trust because allegations were mere speculation, and imposing constructive trust would amount to est of unexecuted will.

20. Execution of Wills
a. Statute of Wills formalities required:

i. Writing, signing, publication, witnessing, presence

ii. UPC 2-502: will must be in writing, signed by testator, at least 2 witnesses who witnessed signing or acknowledgment of testator.

b. Testator must sign will or acknowledge signature in presence of witnesses.

c. Witnesses must sign will and attest (bear witness to performance of acts required by statute to validate will)

d. Witnesses must be competent to testify.

e. In CA, testator must have been able to see (not seen) the witnesses sign (In Weber, hospital bed rail prevented witnesses from being able to see signing)

i. Need presence + sight, or presence + hearing.

f. 3 functions of formalities:

i. Ritual fx so that when some money is made in will, makes them aware this is serious business.

ii. Evidentiary fx: follow these formalities, supply ct w/ good evidence of what you intended.

iii. Protective fx: protect testator from fraud

g. When witness is legatee:

i. English position: incompetent to testify. Must be sufficient number of other witnesses.

ii. US position: not disqualified as witness, but affects credibility

1. Purging: witness-legatee’s interest is purged and they are again competent to support probate of that will, unless there were suff number of competent witnesses left.

a. Purged legacy went into residue unless purged legatee was residuary legatee. If so, then that bequest passed by intestacy

2. Saving:

a. If the witness legatee purged of his/her share under will is also intestate successor, then a separate statute says that the witness-legatee/intestate successor will be saved the lesser of what they got under will, or his intestate share.

iii. Modern position: allow witness legatees to testify: only issue is their credibility of that testimony (decedent intended witness legatee so shouldn’t frustrate intent).

h. California: if will makes devise to subscribing witnesses, there must be at least 2 other subscribing witnesses for presumption of undue influence NOT to arise.

i. Interest of creditors, executors, attys, usually don’t disqualify them.

21. Self-proving affidavits:

a. During decedent’s lifetime, notary vouched for validity of witness and testator signatures 

b. Ranney: if witness, with intent to attest, sign a self-proving affidavit, but do not sign will or attestation clause, clear and convincing evidence of intent should show substantial compliance with statute.

c. Affidavit testifies that has already been a witness

22. Self-proved wills: will can be self-proved by acknowledgement of testator and affidavits of witnesses reciting facts of execution before an officer authorized to administer oaths at the time of execution or after it.

23. Durable Power of Attorney:

a. Ordinary power of atty is freely revocable by principal at any time, but durable power remains effective even if principal becomes incompetent
b. 3 requirements in CA:

i. Must specifically authorize the person to make healthcare decisions.

ii. Must contain date of execution and be in writing

iii. Be witnessed by 1 of 2 methods:

1. For live witnesses, there must be at least two, each of whom witnessed the signing by the principal or the principals’ acknowledgment of signature on instrument, and then you sign.

2. If not witness, then can go to notary.

24. Holographic Will: 

a. Wills that are completely handwritten and signed, and unwitnessed

b. If will contains material not in testator’s handwriting, may be valid if testator intended material to be part of will, or may be disregarded if intent is still clear (“surplusage theory”).

c. A will that is valid, where it is executed, is valid to pass personalty everywhere, but in order to be able to pass real prop, the will must be valid under law of state of citus of that real property

d. UPC 2-503 

i. A holographic will which doesn’t comply with 2-502 (requiring signature by testator and 2 witnesses) is valid if material provisions and signature is in handwriting of testator.

ii. Muder: as long as blanks are filled in entirely in handwriting of testator, these are material provisions of will, and testator signed, so valid holographic will.

iii. Estate of Black: filled in blanks of printed form. Court upheld will by finding that none of incorporated material was material to substance of will or essential to validity of testamentary disposition. 

1. Holographic will is better than no will at all.

25. Noncupative wills:

a. Elements:

i. Testator knows he’s dying

ii. Disposes of personalty

iii. Indicates to 2 witnesses he wishes them to witness

iv. Probate of will must be made within 6 months unless written down within 6 days.

26. Abatement:

a. Must pay all debts and other charges before distributing assets of estates to beneficiaries under will.

b. If expressed in will, intention governs order. Without intent, order is 1) intestate property, 2) residuary gifts, 3) general bequests, 4) demonstrative bequests, 5) devises, 6) specific bequests.

27. Exoneration
a. UPC: specific devise passes subject to any mortgage interest existing at date of death w/o right of exoneration regardless of general directive in will to pay debts (can be overcome by evidence of testator intent)

b. An heir who receives mortgage property is entitled to have the personal reps pay mortgage debt if owed by decedent, out of general assets, and take prop free of mortgage.

28. Lapses
a. Gift in a will lapses when benef dies after execution of will but before death of testator and the will fails to provide alternative for disposition of prop.

b. Void and lapsed gifts pass under residuary clause

c. When residuary legacy or devise lapses, passes as intestate property

d. For class gift, have to survive to take.

e. Anti-Lapse Statutes:

i. They prevent lapse by death of devisee or legatee before testator if the devisee or legatee is relative and leaves issue (who survive testator who takes gift in place of deceased benef)

ii. Burns: had she intended anti-lapse statute not to apply, she would have said so.

GIFTS

29. Real Property

a. Gift of land requires:

i. Donative intent

ii. Delivery of written instrument satisfying statute of frauds

iii. Acceptance

b. Mertz: no deed was executed, but child claimed parents made gift of land to him.

i. Ct granted him land as parol gift:

1. he was the only who possessed/tilled land

2. fenced farmsite

3. paid all real estate taxes

4. made improvements

5. no one disputed ownership of property

ii. Statute of frauds reqd writing, and there was not even informal writing signed by grantor to help his case, but under doctrine of part performance, ct awarded him the land.

c. Lenhardt: D’s testimony that he never intended L to have property before his death, and L recording deed without knowledge or consent, was sufficient to rebut presumption of delivery (constructive delivery requires donor’s intent to divest self irretrievably of property).

d. Recorded deed raises rebuttable presumption that conveyance is valid. Further, there is rebuttable presumption that conveyance is valid if donee has possession of the deed

e. Delivery requirement:

i. Intervivos gifts of land require delivery during life with intent to presently convey interest in land.

ii. Delivery to agent of donor is not valid. Delivery to agent of donee is valid (agency relationship expire at death of grantor of agency)

iii. Deed may be delivered to third party with instruction for redelivery to grantee at some future time.

30. Personal Property

a. Inter vivos gift requires donor intent to make irrevocable present transfer of ownership. If intention is to make testamentary disposition effective only after death, gift is invalid unless made by will.

b. Elements of intervivos gift:

i. Donative intent to make gift: to surrender control of subject matter

ii. Delivery: 

1. Physical: subject of gift (protects against frauds)

2. Constructive: instrument of gift (writing which demonstrates intent)

3. Symbolic

iii. Writing

iv. Acceptance: acknowledge gift to his friends, kept letters verifying gift.

c. Gruen: can convey prop while postponing possession using future interest analysis. Right passed when letters were written conveying right, and title to painting passed, with enjoyment and possession postponed until death. Gratuitous promise to make future gift is unenforceable, need delivery.

i. Dad intended to make present gift, transfer remainder interest (right of possession at death)

d. Scherr: endorsement of check, placement on table next to writing clearly evidencing intent to transfer check to donee were suff to constitute constructive delivery as to sustain gift causa mortis.

i. Constructive delivery is adequate where evidence of donative intent is concrete/undisputed. Function of delivery is to confirm donative intent.

e. Foster: Writes letter while in hospital, tells someone to give it to her dad. Ct said wasn’t adequate delivery b/c did not unequivocally relinquish control of check before death. Must hand it to the person.

f. Acceptance:

i. Gift is only valid if accepted 

ii. Acceptance presumed if gift is beneficial to donee and is unconditional

iii. For gifts causa mortis, is revoked if donor survives. Delivery reqmt of this distinguishes it from a will.

iv. Uniform Gifts to Minors Act: allows donor to make full valid transfer of prop to minor while retaining the right to buy/sell/trade stock in that account. Custodial property is vested in minor (has legal title) but custodian has duty to take control and manage like a prudent person).

31. Segueway to Trusts

a. Butler: Quitclaim deed executed for benefit of husband, giving him all property after her death, with 3 reservations: 1) Prop would not vest in Sherwood until her death (hints at testamentary document), 2) She would retain right to revoke, 3) He had to survive her to take 

i. Since nothing passed under quitclaim deed during her lifetime, was an invalid attempt to make testamentary transfer not in compliance w/ statute of wills

ii. Not gift because was revocable, and was no delivery with view to pass present right of property.

b. Farkas: 3 conditions on stock-purchase agreement: 1) right to revoke, 2) W had to survive him, 3) stock not to vest until F’s death. Ct held was creation of trust because despite revocability, fiduciary duties were created and legal cognizable right passed from F to W during F’s lifetime. 

i. Did not satisfy statute of wills so it was inter vivos trust and interest must pass before death (otherwise is testamentary and thus invalid under statute of wills). 

ii. Construed survivorship reqmt as condition subsequent that would divest the donee if he would not survive, not condition precedent.

TRUSTS [fid relationship in which one or more persons hold property subject to equitable duties to deal w/ prop for benefit of other persons]

2 ways to create trusts:

32. Statute of Uses

a. Designed to convert equitable title into legal title. Executes legal title in benef over passive trusts on land (trust in which trustee had no other duty than to hold prop) (not trusts over personalty)

b. Modern use: if you want to end up w/ property owned by benef, you must terminate trust, and the assets left in trust go into resulting trust to the grantor.

33. Two ways to create Trust:
a. Transfer in trust: 3 party arrangement (A is grantor, trustor, settlor; B is trustee; C is beneficiary). 

i. “A transfers property to B for the use of C” (B holds legal title, C holds equitable title, and can enforce interest).

b. Declaration of trust: 2 party arrangement (A transfers prop to A as trustee, for benefit of C) 

i. Settlor declared prop to be held in trust and declaration is conveyance of equitable interest, equivalent to actual transfer of legal interest. 

ii. Taliaferro: no reqmt that settlor who serves as trustee of trust established by declaration must transfer legal title to trust prop. In other words, A, when he transfers prop to himself as trustee, does not have to change legal title from A’s name to A as trustee. 
1. Trust can exist where settlor is both trustee and life benef. No transfer of legal title reqd here because already holds
iii. Fid obligations were created at time of transfer of trust, declaration (even if you don’t act that way).
iv. Trust instrument purporting to create a trust evidences intent to create present trust at time of execution.

34. Requirements for valid trust

a. Intent to create a trust by settlor presently, not in future. Must overly manifest intent to impose enforceable duties on a trustee to deal with property for benefit of another.

b. Statute of frauds (must be in writing for land) Oral okay for personal.

c. Must be presently existing trust res (subject matter), except for unfunded pour-over trusts

d. Must be trustee and beneficiary

35. Express Trusts

a. Precatory words: these words alone are not enough, must be found that transferor intended to create enforceable obligation

b. Presume that testators use words in their ordinary meaning

c. Need definite beneficiaries to enforce 

d. No formal words are reqd to create trust. Issue is did testator intend to create obligation in another for benefit of 3d party.
36. Insurance Trusts

a. Create trust of policy by making policy payable to trustee, or making it payable to benef who agrees to hold proceeds in trust, or assigning policy to 3d party as trustee, or declaring himself trustee of policy.

b. Elements:

i. Intention of insured in providing for disposition of proceeds of policy in manner he instructed

ii. Whether necessary requirements were observed 

c. Insured retains right to change beneficiaries or revoke/modify trust

d. Is a present inter vivos trust where policy purchaser is settlor, trust res is rights to policy, benef is trustee, and is not testamentary so need not comply with statute of wills 

e. Why isn’t it testamentary?

i. Present trust theory: when you create insurance trust, there is a present trust b/c the performance of present duties under it result in immediate transfer of interest. Benef has contractual right to receive the proceeds of the policy, subject to divestment of the insured changes benef (right of named benef has vested at time of creation of trust).

37. Totten Trusts

a. When there is no evidence of testator’s intention other than form of deposit, a revocable trust is created. You can w/draw funds and on death, benef may enforce trust as to rest of deposit.

b. Trust arises at time of deposit during settlor’s life, so is nontestamentary
c. Depositor is the trustee
d. 4 ways to revoke Totten trusts:
i. Removing the money and spending it all. 

ii. Revoked by willing the money in a different direction. 

iii. Revoked by some act or declaration. 

iv. Destroyed by inadequacy of estate assets to pay

v. Death of benef prior to depositor’s death

38. Trust Res: some property interest over which the trust can operate; property subject to trust

a. General rule: There must be presently existing trust res for there to be valid trust. 

b. What kind of property interest is suff to constitute trust res?

i. Intangibles

ii. Equitable interests

iii. Contingent remainders 

1. When interest in estate is conveyed into trust for benefit of A, there is no legally cognizable property interest in R at time he created that can be subject of trust (trust res). Is just mere expectancy (interest of person expecting to receive prop as a dives under a will)

Devices to prevent alienation

39. Spendthrift Trusts

a. Express provision against alienation of benef’s right to receive principal, income, or both [by tort creditors]. Cts don’t infer, must be expressed in doc.

b. Any form of words which shows settlor’s intention imposes direct restraint on alienation of benef’s interest may be used to create spendthrift trust.

v. Ex: A transfers prop to B in trust to pay income to C for life and on C’s death the principal is to be paid to D and his heirs. [typical ex of spendthrift language: free from control of creditors, and never by way of assignment…]
c. Settlor may not create such trust for self.

d. Exceptions to this trust are alimony, child support, etc.

e. Rationale: Is right of the donor to protect his beneficiaries from their own foibles and vicissitudes of life, as far as they can without effecting fraud on creditors
f. Sligh: when A sought to garnish B’s beneficial interest (assets of spendthrift trust) so that B could satisfy the claims of tort judgment creditors. As a matter of public policy, benef’s interest in spendthrift trust assets should not be immune from attachments to satisfy claims of benef’s intentional gross negligent tort creditors (those claims take priority over any remainder interest in such assets).
i. Other policy goals: 
1. Right to donor to dispose of property however the ywant
2. Protect people from pauperism
3. Creditor’s responsibility to make selves aware of debtor’s spendthrift provisions
g. Restatement 157, big exception: interest of benef in spendthrift trust can be reached in satisfaction of enforceable claim against beneficiary for 1) by wife/child of beneficiary for support or 2) by wife for alimony 3) for services rendered/furnished which preserve/benefit interest of beneficiary? 4) by US or a state to satisfy claim against beneficiary 

h. Benef’s interest in a trust is freely transferable to same extent that a similar legal interest unless there are restraints. Interest can by reached by creditors of benef in absence of restraint (to transfers, don’t need notice/consent of trustee).

i. Restatement 153: any restraint on alienability of principal or interest is invalid/void except:

i. If by trust terms, benef is entitled to have principal conveyed to him at future time (restraint lets benef grow up and mature)

1. If benef is entitled to have principal conveyed to him immediately, invalid.  (probably fraud to keep property away from creditors)

2. If principal is not to be conveyed to beneficiary during his lifetime, must be paid to his estate.

40. Discretionary Trusts

a. Where trustee is given discretion as to amount of income/principal to give to benef

b. Benef has no vested interest in trust that can be alienated until trustee makes payment to benef

c. Assignee of benef may hold trustee liable for any future payments to benef by giving trustee notice of assignment of future payment

d. If settlor creates such trust for own benefit, creditors can reach the max amount that trustee could apply for or pay to him under trust terms

e. Authorizes distribution subject to discretion 

41. Support Trusts

a. Contains direction that trustee shall pay/apply only so much of income and principal as is necessary for education/support of benef

b. Requires distribution to the extent necessary

c. For discretionary/support trusts, interests of income benef are immune from creditors b/c they are unassignable, and benef cannot compel payment of anything to her

i. However, to the extent that there is some minimum that trustee has to pay, the amt of those distributions is assignable and attachable

ii. Under discretionary trust, A had equitable interest in trust that entitled him to bring suit to enforce fid obligations against trustee if they violated trust terms, or wasted property, but other than this, he had no prop right in trust assets b/c he could not compel them to pay him any. 

42. Self-Settled Trust

a. A Transfer of prop to B in trust for the benefit of A, and then spendthrift language, restraint on alienability, and on her death, principal as A should appoint or A’s heirs at law

b. Cohen: shows that self-settled trusts are invalid as fraud on creditors. irrevocable trust of which grantor is benef and to which grantor has transferred subst assets, and denies trustee discretion to make any sums available to grantor if such availability would render him ineligible for Medicaid. Court said, “under terms of trust,” there is discretion to pay ful amount of trust, that amount was deemed available when settlor has retained power to revoke trust.

c. State Street: if place prop in trust, reserve right to amend/revoke, to direct disposition of principal/income, settlor’s creditors may, after death, reach assets owned by trust over which the settlor had control at time of death as would have enabled settlor to use the trust assets for his own benefit.

d. DE and AK now allow self-settled trusts on condition that a fid of that state manage the trusts. Point is to bring money into those states’ banks to compete with offshore tax havens. Permits person to insulate some money from creditors and provide nest egg after declaring bankruptcy.

43. Termination of Trusts
a. Terminates when period for which trust was created expires

b. When condition upon which trust was to terminate is fulfilled

c. When purposes for which trust was created become impossible/illegal

d. When continuance of trust would defeat its purpose

e. Via Revocation:

i. Restatement 330: if settlor reserves power to revoke trust, but does not specify any mode, then the ct may infer a revocation from a variety of other actions. Can revoke trust if and to extent that by the terms of trust he reserved such a power.

ii. Thus, when testator created trust of stocks for her benefit, and then disposed of them in his will, they were terminated despite him not using means to revoke denominated in the trust instrument (Barnette
iii. Wills are governed by the law that is in effect at time of death, and not law that is in effect at time you wrote the will. A will has no legal effect or validity at any time before you die b/c you can revoke it

1. Thus, the contrary will can never be that revocation

2. Any time state makes material change in its law of wills, every probate lawyer had to send his client a letter saying we need to redraft your will

iv. In CA, all private trusts created not for consideration are presumed revocable.

v. To revoke trust, must “sufficiently manifest” the settlor’s intention to revoke if not provided for specifically

f. Termination for Completion of Purpose

i. Frost Nat’l Bank: To accept such a contention that trust ought to be terminated b/c its major purposes were created  would require a determination of what are principal purposes of trust. Such determination would take ct into realm of conjecture, speculation.

1. Absent express declaration of purpose in instrument, court cannot go beyond face of will to make speculative assessment, of which purposes, the trustor/testator considered “primary” and “incidental.”

ii. Whenever we terminate trust, goes back to heirs w/ one exception: passive trust on land: statute of uses executes legal title in beneficiary. Statute of uses purports to only operate on passive trusts on land, but does apply to active trusts b/c ct wants title to go to benef and not back to grantor.

g. Termination by Consent

i. Section 337: When all the benef and settlor of a trust consent to its termination, will be terminated unless to do so would frustrate a material purpose of the settlor in establishing the trust

ii. Section 338: even though one or more benef of  trust and none of them is under incapacity, they can compel termination or modification of trust even though purpose is not met, and under consent of settlor

iii. If all benef but not settlor consent to termination, majority rule says trust not terminated if is active and continuance necessary carry out material purpose of settlor.

iv. Trustee might resist consent termination b/c of fear of being personally surcharged if later someone claims that consenting to termination of this trust was breach of fid obligation.

v. Hatch: Self-settled trust where income goes to settlor, spendthrift provision, and at death, as she may appoint or to her heirs at law, without power to amend, alienate, or revoke (irrevocable trust). Settlor wanted to terminate under 338 saying settlor and all benef were present in her.

1. Under Doctrine of Worthier Title [intent-defeating common law rule which applies when O conveys prop to trustee to pay income to A for life, and on A’s death to O’s heirs at law, where grant of trust corpus to heirs creates reversion in settlor rather than remainder in heirs].

2. So under this, heirs had no interests.

3. Intermediate position: whether remainder or reversion is created is determined by using doctrine as rule of construction rather than rule of law so creates rebuttable presumption of reversion by showing transfer O did not intend reversion, thereby creating contingent remainder in O.

vi. Johnson: J placed money in irrevocable trust and assigned most of rights/interests to bank. Sent revocation form to bank claiming she was settlor and sole benef and could terminate by her own consent. Ct said this is okay, even though was originally an irrevocable trust. If was self-settled trust, not okay.

44. Statute of Frauds:
a. Statute of frauds is a shield, not sword. If trustee chooses to perform that trust, there is nothing about req of writing that makes trust invalid if trustee wants to perform it

b. To satisfy this statute, needs to be signed, and must contain essential terms of trust (description of trust property, benef, and purpose)

45. Oral Trusts on Land (voidable, not void)

a. Restatement 24: where oral inter vivos trust is created for which statute of frauds requires writing, the trustee can perform trust or can be compelled to if later it becomes enforceable on the basis of part performance.

i. Part performance of oral trust with respect to real property may take it out of statute of frauds

b. Constructive trust can be used as a device for effectuating express oral trusts that would otherwise fail under statute of frauds.

46. Constructive Trusts

a. A remedy imposed when property is obtained by fraud, duress, undue influence which divests title from person who is not legally entitled to it and conveys to the rightful owner.

b. Sullivan: constructive trust was imposed on property to avoid unjust enrichment of husband because violated fid duty to plaintiff, she was less education, reliant on him, gave up her career, relied on promises that they would own the property together.

47. Purchase Money Resulting Trusts

a. Where transfer of property made to A and purchase price paid by B, a resulting trust arises in favor of B unless B manifests intention that no resulting trust should arise, or transfer was made to accomplish an illegal purpose. Title is in A’s name, and A is trustee of prop for benefit of B.

i. Exception: presume gift when titleholder is a near relative

48. Charitable Trusts

a. 6 elements:

i. intention to create trust

ii. trustee to administer

iii. trust res

iv. charitable purpose designated expressly

v. definite class to be benefited (or large enough class that public is generally affected)

vi. indefinite benef who actually receives benefit

b. Attorney general enforces these trusts, and definite persons are entitled to receive benefit.

c. “Objects of benevolence and liberality” was not considered charitable trust because it lacked identifiable beneficiaries (couldn’t enforce trust terms) Morice.

d. What is charitable?

i. Upkeep of cemetery plot

ii. Money transferred in trust to create monument of person worthy of emulation

iii. Saying masses 

e. Cornell: Cornell wanted to sell labs to outside interest, but could not if it was characterized as a charitable trust at time of conveyance w/o permission of state attorney general. However, ct found that was just gift w/ restrictions on it because Cornell did not manifest intent to impose enforceable duties on itself, as in ch trust. To create trust, no particular words are needed, but words/acts relied upon must be unequivocal in nature that prop is held in trust. It’s conduct did not confirm that trust was created.

f. Doctrine of CY Pres:

i. When a bequest for a charitable purpose cannot be performed as written, the ct may apply the money to another charitable purpose as close as possible to the settlor’s request

ii. Not applicable when testator would prefer whole trust to fail if purpose is impossible to accomplish

iii. Consider language of trust and other circs to achieve probable choice of settlor

iv. Without charitable intent, resulting trust in favor of settlor and settlor’s heirs.

v. Only invoked when testator’s specific purpose is no longer performable.

vi. Purpose must have become illegal, impossible, or highly impractical

vii. Out of deference to testator’s intent, cy pres won’t apply where there is demonstrated intention of settlor contrary to inference of general charitable intent that property should be applied exclusively to purpose which is or has become impossible or illegal. Intent must be demonstrated as clear and definite.

viii. Analysis:

1. Can trust be performed as written?

2. If not, then did the settlor have a general charitable intent?

3. If yes, then what is the next nearest charitable purpose to which the money could be put?

ix. Evans v. Abney: lacked charitable intent b/c of specificity of language in will about how he felt about black and white relations. Refused to apply cy pres.

x. Trammel: the will here didn’t contain language by which testator intended that ch trust be administered exclusively in manner prescribed. In will, there was no reverter clause, so alternative gift over was chosen.

xi. Wilson: trust set up to finance education of male college students by requiring superintendant to certify men with the highest grades. State allows parties to engage in private selection of how they want prop used, and didn’t apply cy pres b/c trusts were for charitable purpose of promoting education, and specific purpose of providing for male students was not impractical or impossible.

xii. Parson’s: Settlor here designated that funds would go to heirs at law instead of trust if the school went under. Usually these trusts exist in perpetuity.

g. Advantages of ch trust
i. no tax on income of trust

ii. no property tax on land owned by trust

iii. there is estate tax exemption to the donor

iv. enforcement by state atty general

v. the use of the doctrine of cy pres

vi. all charitable trusts are created in perpetuity

vii. appointment of successor trustees 

49. Jurisdiction
a. Executor/admin cannot exercise powers beyond state in which he is appointed.

b. Under restatement, state in which decedent dies domiciled has jx over admin of her estate primarily to probate will, appoint admin.

c. Double Domicile (bad!):

d. Ancillary Administration: administration of estate in states where decedent owned property.

i. Purpose is to gather local assets and assure payments of debts of decedent to local creditors, and distribute remaining assets to personal rep of domicile.

ii. When decedent owned prop in another state, domiciliary rep cannot sue or be sued or marshal assets (find out what decedent owned, and change name on all assets owned by decedent that require probate from her name to your name, you are personal rep of decedent) in that state, ancillary admin was needed to protect creditors of that state by allowing them to put their claims in that state, and prevent others from coming into that state.

iii. Albuquerque Nat’l Bank:  state in which business has been incorporated is situs of its stock shares for purposes of administration, rather than state of decedent’s domicile (especially if they conduct business there as well). Thus, in this case, existence of stocks in TX reqd ancillary admin of estate in TX.

iv. Cts have greatly broadened the number of instances  in which a domiciliary rep may sue or be sued outside state where they were born. UPC wants to get unified estate admin as norm in this country.

e. Jurisdiction to tax estates depends on type/nature of property.

i. As to real property, and fixtures, that may only be taxed by the estate of the situs of that real property. 

ii. As to personal property other than stock, may be taxed by state of decedent’s domicile, and state where property is located. 

iii. As to stock, may be taxed in state where tax is physically located at time of decedent’s located, or where company is incorporated, or decedent’s domicile. (DE does not tax stocks of corporations that are incorporated there). 

iv. As to trust property, may be taxed by the state of the decedent’s domicile, by state where trust property is located physically, and by any other state providing protection or other benefits to the trust.

50. PROBATE
a. Is process under which document is judicially established as duly executed last will of testator or estate of decedent intestate is admitted to admin.

b. Proves validity of the will and validates prop interest which came into existence upon creator’s death. 

c. Probate of will is method of est proper execution of instrument, but is a valid instrument before and independently of such proof. Without probate, you can still convey interest in land. Hausen
d. In intestacy, a personal rep is appointed to wind up decedent’s affairs

e. Testacy: probate of will and appointment of personal rep.

f. Finality of Probate Decrees

i. Allen v. Dundes: pay off debt of personal rep of decedent. Will was found which names diff personal rep, and he calls for payment of debt as well. The rule is that BFP whose title was est by the first proceeding (in context of multiple estate admin), and the debtor who has paid the original personal rep are protected. Nothing protects original heirs (as in Eckland). Protects debtors who paid original personal rep, or BFP for value whose title derives from first proceeding.

g. Compromise Agreements


i. If there is dispute over a valid will, all interested parties may enter in compromise agreement setting forth alternate dispositive scheme. Such agreements are binding on all.

ii. Based on law of contracts 

iii. Consideration is foregoing the possibility of a will contest

iv. Will contests:

1. contest in court having jx over probate

2. appeal from order granting/denying probate

3. separate actions to set aside order (for fraud, etc)

4. Can by contest only by interested parties

v. External validity issues:

1. failure of due execution

2. fraud

3. undue influence

4. mistake 

5. lack of testamentary capacity

6. revocation

7. lack of intent to make a will

51. Court Supervision

a. Formal admin of estates under probate was considered a waste of time unless a controversy occurred.

b. UPC reform offers instead a flexible system under which estate admin is available in uncontested estates at option of the parties, w/o ct supervision. Allows free market to work, and decedent to choose how much supervision he wants. Non-intervention probate.

c. Before UPC, there were some reform-type measures:

i. States authorized immediate distribution of exempt property (wages, deposites, cars) to spouses and kids

ii. Immediate administration of small estates w/o aid of probate administration

iii. Probate in common form, which obviated need for notice to be issued. Validity off will remains subject to challenge by any interested person during statutory contest period (6 months – 1 year).

d. UPC offers 3 options:

i. No role of courts: no notice, no intervention by court, only contact is b/w personal rep and registrar of wills

ii. Spot Role in adjudicating specific issues: have probate proceeding, give notice, have formal probate.

iii. Traditional Role: have full court supervision of probate admin.

52. No Contest Clauses

a. Testator contracts that gift shall be void if benef contests the will

b. Court uphold this condition if the contest is w/o probable cause

53. Ante-Mortem Probate: pre-death. Number of states that allow you to get rid of issue of witness’ signature by knowing immediately upon execution of will, before notary that will attest that these are these people’s signatures.

54. The Fiduciary [executors, administrators, trustees]

a. Duties: inventory, collect assets of estate, manage assets during admin, pay claims of creditors, distribute assets.

b. Removal/Resignation: almost impossible w/o conflicts of interest. Also, removes when fid’s actions endangers estate.

c. Compensation:  may be statutory fee schedule, or fids are entitled to reasonable compensation.

d. Posting Bond: for protection of those interested in estate against losses due to improper administration.

e. Will/trust should specify indiv(s) and/or corp fid to act as personal rep or trustee (or ct will appoint).

f. Steps in Probate:

i. You are named executor of father’s estate. 

ii. Present will with your name in it to registrar of wills. 

iii. Initiate probate proceeding.

iv. Join, notify, serve interested parties.

v. Get witnesses and other evidence we need for probate.

vi. Then have probate proceeding to prove death, domicile, genuineness, compliance with statute of wills, testamentary capacity.

vii. Then get letters testamentary. (Authorizations for you to change name of all decedent’s assets to your own name).

viii. Then publish the creditors. 

ix. Then inventory, marshal, appraise the assets of the estate [inventory includes itemizing, describing all prop in estate, and appraising value of items in inventory, need to be disinterested]

x. Then pay debts and taxes.

xi. File preliminary account, present your bill for executor’s fees, and can also take legal fees. (must prove you did work to get legal fees).

xii. Then present final account and behind that account will be checks to people you’re going to write them to. 

xiii. Then distribute estate and you’re discharged.

g. Order of Paying Debts

i. Pay administrative expenses (lawyers).

ii. Pay funeral expenses.

iii. Expenses of last illness (doctors)

iv. Tax liens 

v. Secured claims on land

vi. Other secured creditors 

vii. Unsecured creditors

55. Fiduciary Administration and Duties

a. Supervisory role of court over trusts

i. Trustee of an inter vivos trust derives authority from the trust instrument and he administers w/o supervision of the court.

ii. Testamentary trustee derives authority from court appointments.

iii. Stillman: trustees abused discretion by disallowing invasion of principal even after the benef reached mature age.

b. Deviation from terms of trust instrument:

i. When main purpose of trust is threatened, courts should grant permission to deviate but settlor’s expressed wishes are not lightly disregarded.

ii. Barnes: moved art collection to go on world tour.

c. Duty of Loyalty [cannot delegate duties]

i. Requires fid to make no profit, take no advantage of position. If fid makes profit from dealing in subject matter of trust, there will be further inquiry to see if those dealings amounted to breach of trust. Whether or not they amounted to breach of trust, profit must be returned to trust or estate.

ii. Rothko: Executors were authorized to sell, but erred in amount accepted, and sold to one with whom they had self-interest. The also sold a large number of paintings to a single broker.

1. Receive damages: injunction against selling anymore paintings, innocent trustee was surcharged, and wicked trustee was assigned replacement damages.

iii. Ledbetter: trustee cannot place self in position where its interest might conflict with benef’s interest. 

iv. Trustee cannot hold in trust it’s own stock unless given authority.

d. Duty to Fiduciary Trust

i. Prudent investor rule: In making investments of trust funds, the trustee is under a duty to make only investments a prudent man would. Prudence judged from trustee’s perspective at time investment decision is made.

1. May invest up to 50% of total portfolio in common stock and real estate

2. Each investment should be looked at in context of overall investment strategy, not in isolation by itself

ii. Uniform Prudent Investor Act: trustee shall invest/manage trust assts as prudent investor would, and shall exercise reas care/skill/caution. Must be evaluated in context of trust portfolio as a whole, and as part of overall investment strategy. 

iii. Trustee who fails to invest is charged simple interest if negligent and compound interest if omission is intentional.

e. Duty to Diversify
i. Jane: failed to consider Kodak investment in relation to entire portfolio, paid insuff attention to needs of testator’s widow, failed to exercise due care/skill it held itself out as possessing as corp fid, and ct held that concentrating position in Kodak was imprudent.

f. Duty to Conserve Trust Property
i. Mayo: in equity, trustees should have right and be authorized to deviate from restrictive provisions of trust by permitting them to invest a reas amount of trust assets in stocks though donor designated bonds.

ii. Deviation from terms of trust instrument, and supervisory role of cts over trusts.

iii. In investing, the trustee is bound by the settlor’s directions, statutes, and standards which would govern a prudent investor.

g. Duty to Treat Benef Impartially in Investing/Managing Trust Assets

i. Trust benef v. remaindermen

h. Duties with respect to Delegation of Fid Obligations:

i. Trustee’s decisions regarding delegation are matters of fid judgment/discretion and may only be controlled by ct to prevent abuse of discretionary authority. 

ii. Trustee may consult with others. 

iii. Trustee may not delegate entire administration of estate/trust. 

iv. Trustee is expected to oversee conduct of agents.

i. Duties against Co-Mingling

i. Rules: trustee under duty to benef to keep trust prop separate from individual prop, and so far as reas, keep it separate from other prop. (ie not put into personal bank account)

ii. A mingling trustee is liable for value of use of prop.

iii. Trustees must keep records for a final account. Where no records are available, all presumptions run against trustee.

j. Variable affecting imposition of liability 
i. Trustee is personally liable on all Ks made by him in administration of trust, and all torts committed in course of admin, and liable to benef for injury caused by breach of trust.

ii. Trustees must act unanimously, other fids do not.

iii. Protect selves by getting consent from benef, or ratification, b/c that would estop benef from contesting conduct later. The knowledge of conduct must be quite complete though.

iv. Mere silence does not constitute acquiescence but silence in face of notice of account by fid is NOT consent, and can still sue on that acct w/n statutory period.

v. Reliance on advice of counsel does not confer blanket immunity from personal surcharges.

vi. A Harmless or Exculpatory Clause which purports to immunize fid from liability for breaches of duties does not always protect b/c no matter how broadly written, can always be trumped by ultimate supervisory role of cts.

vii. Court approval of actions will cover fid. If you make profit, you owe it to the trust unless you get prior court approval. No further inquiry rule.

56. Income and Principal

a. Duty to distribute income/principal in accordance with terms of trust

b. KY says all dividends are income, including stock divs.

c. The Uniform Income and Principal Act in CA says cash divs are income, and all non-money distributions go to principal.

57. Future Interest

a. An estate that does not now entitled owner thereof of possession but will or may become a present interest upon the happening of a condition

i. Since, it gives holder of future interest a present right, is suff to entitle present protection from court

b. Words of purchase: says who gets it (“to A”)

c. Words of limitation: says for how long (“his heirs”)

d. If interest is for transferor, is either reversion, possibility of reverter, or right of entry

e. If interest is for transferee, is vested/contingent remainder, or executory interest

58. Present interests

a. FEE SIMPLE ABSOLUTE: absolute ownership of property. “To A and his heirs.” No special language required.

b. DEFEASIBLE FEES:

i. Fee Simple Determinable: “O conveys to A for so long as no alcoholic beverages are consumed on the premises.” Gives A fee simple. As soon as someone brings alcohol on the premises, there is immediate possibility of reverter to transferor. (O)

ii. Fee simple subject to a condition subsequent: Created when language gives grantor right to terminate grantee’s estate upon happening of certain situation. “O conveys land to A and his heirs; provided however that if anyone shall ever consume alcohol on the premises, then O or his successors shall have the right to reenter and retake the same.” There is a right of reentry.

1. Right of entry v. Right of reverter: Right of entry is not reserved in instrument of transfer, have to assert it on happening of condition to be granted it. With right of reverter, interest does not have to be in instrument of transfer, and arises automatically on happening of condition, and title transfers to grantor on possibility of reverter.

2. When use “however,” creates fee simple subject to a condition subsequent. When use while, during, so long as, creates fee simple.

iii. Fee simple subject to executory interest: estate that can terminate on happening of specified event like the other two, but big difference is that when that event occurs, the prop passes to another transferee, not transferor/grantor.

1. ”O conveys land to A church as long as premises are used as church, and if they ever cease to be so sued, then in that event to the Red Cross.

2. **All executory interests following this fee simple subject to executory interest violates rule against perpetuities unless the gift goes from one charity to another

iv. Fee tail: has been abolished. 

59. Future interests in transferor 
a. Reversion: A reversion can arise by terms of conveyance or operation of law if grantor conveys away less of an estate than he has, has reversion in O.  

i. The rule against perps does not apply to any future interests in a transferor Possibility of reverter: look at example above. When those premises are not longer used for church purposes, goes back to O.

60. Future Interest in Transferee 

a. Indefeasaibility vested remainder

i. A remainder can never divest the previous mistake (take instead of), follow a fee, or follow a time gap (must be executory interest)

ii. Created in ascertained person or persons inbeing at the teim the disposition if made

iii. Certain to become a present interest on termination of the prior estate.

iv. Not subject to being divided, diminished in size.

b. Vested Remainder subject to open

c. Vested Remainder subject to total divestment

i. Heirs are not ascertained. Children are. Can’t determine who heirs are until someone dies

ii. Ascertainability applies to time document was executed. “TO A for life and on A’s death per stirpes to such of A’s descendants as survive him.”

d. Contingent Remainders

i. If conditional survivorship language is introduced by semicolon, then it is vested remainder subject to total divestment and condition is condition subsequent.

ii. If the conditional language is introduced by common or no punctuation preceding conditional language, then it creates a contingent remainder and condition is condition precedent

61. Executory interest: 

a. Springing executor interest: follows time gap, divests a transferor

b. Shifting: divests interest to another transferee. “To A and his heirs, but if B returns from Fresno, then to B and his heirs.” B is going to take instead of A, that interest in B c an never be a remainder

c. Since a remainder can never divest the preceding estate following a time gap, or a fee, must be executory interest. Gap avoids several intent-defeating rules of common law.

62. Intent-Defeating Rules

a. Destructability of Contingent Remainders: If cont remainder to B is still cont at expiration of A’s life estate, reversion in A takes place and cont remainder is destroyed.

b. Rule in Shelley’s Case: Converts remainder to A’s heirs to remainder in A. Involves transfer to A for life, and on A’s death, to his heirs at law.

i. Doctrine of Merger: if life tenant conveys life estate to owner of next vested estate (either remainder person (A) or the reversion person, O-- if either has life estate and reversion, doctrine of merger gives him the fee).

c. Doctrine of Worthier Title:  O’s heirs take a remainder, or reversion (in order for O’s heirs to take anything, must take by will).

63. Class gifts:

a. Class closes when anyone in that class is entitled to be paid.

b. For outright gift, class is closed when gift is made. (afterborn get no share).

c. When create trust to pay income to A for life, and on A’s death, to pay principal to children of B, class closes when A dies, not testator.

64. Dispositions tied to a beneficiary’s reaching a gift age.

a. The theoretical issue: the conveyance has what appears to be survivorship language

Does this language in disposition create real condition of survivorship? 

b. Gift “A”

i. To A at 21 or to A when he reaches 21: A has got to survive to 21 to take. An implied condition of survivorship by use of the words “at” or “when.”

c. Gift to be paid at or payable at:

i. Then there is no implied condition of survivorship and A does not have to survive to take. His estate will be paid at the time he would have been 21.

d. Gift of the income vests the principal

i. If you give to A the income till a certain age, and then paid principal, the gift of the income vests the principal.

ii. To A at 21 with income to be paid to A in the meantime: A would have to survive to 21 to take, but if that disposition gives A income in the meantime, then he does not have to survive to take.

iii. If he’s going to get the income until he is 21, then he doesn’t have to survive to 21.

65. Power of appointment: 

a. T devises prop to A for life, remainder as A appoints among his issue and in default of appointment to the Red Cross

i. T is the donor of the power. A is the donee of the power. A’s issue are the objects of the power. The Red Cross is the taker in default of appointment.

ii. If A exercises power in favor of daughter B, she would be the appointee. Appointive property is the property subject to the power.

b. General

i. Donee of a general power of appointment owns that property because can appoint to self. 

ii. Donee of special power does not. 

iii. A general power is one exercisable in favor of donee herself. 

iv. A special power is one exercisable in favor of a specified class of persons, as in A’s issue, which class does not include donee, her estate, or her creditors. 

c. Testamentary v. Intervivos

i. A testamentary power is exercisable only by will.

ii. An intervivos power (presently exercisable) can be exercised now by deed during lifetime, or later at death by will.  

66. Rule of Perpetuities
a. Rule: no interest in property is valid unless it must vest, if at all, not later than 21 years after one or more lives in being at the creation of the interest.

b. Future interest of transferors are immune from rop 

c. When the perpetuity period begins to run

i. Wills: date of T’s death

ii. Revocable trusts: date trust becomes irrevocable 

iii. Irrevocable trusts: date trust is created [that’s when it becomes irrevocable]

iv. Deeds: date deed is delivered

d. Future interest following defeasible fees violate the rule: 

i. Executory interests which follow the fee simple subject to executory interest are void under the rule unless it goes from one charity to another. 

ii. If you see a gift where the last age contingency exceeds 21, err on the side of saying that remainder violates the rule against perps. 

e. To A for life and on her death to such of her children as attain the age of 35.

i. Violates: at time of disposition, A is 60 yrs old mom who has had hysterectomy. Has 2 kids, age 25 and 30. Under ROP, here’s what might happen. A might give birth to a child. And A’s other children might die b/4 attaining the age of 35. Then A might die b/4 that afterborn child (born after disposition) was 14. In which case, gift would vest remotely under rule so that gift is void.

f. Fertile octagenarian:   key is that she, at age 60 might give birth to another child. That child denominated in our 21 yr example, cannot be a life in being at time this disposition took place. If true, then have to know that interest would vest in 21 years. Can’t know that if A died before Z was 14.

g. Unborn widow: to A for life, then to his widow for life, then to such of A’s descendants as are living at her death per stirpes.

i. Don’t know how a person’s widow is until he dies. Although A is now married, he might divorce her or she might die, and A might marry someone who wasn’t born at the time of this disposition. A might have a child (an afterborn child) by this widow, and widow might live on for more than 21 years. The widow can’t be life in beings. Then gift of widow and all the rest violates ROP.

h. Administrative contingency problem:


i. Wills are never permitted. If you see a gift, to my relatives in Germany, when WWII is over, that turns on the ending of a war. A gift to someone when my will is probated.

ii. Since there is no limit on these conditions, violates ROP.

i. Wait and see approach:

i. Why don’t we just wait and see if she has afterborn child. If she does, we strike remainder under ROP. Many states have enacted such legislation.

j. NY’s approach: In NY, octogenarians are not fertile.

k. Alternative vesting period: a gift is void if it violates common law rule unless it will vest within so many years. The historical vesting period alternative was 60 years. The interest is valid if it will vest within the period of ROP or vest w/n 60 years. 

l. The Uniform Statutory Rule against Peprs: A nonvested prop interest is invalid unless as of time it’s created, it is certain to vest or terminate no less than 21 years after death of indiv not alive, or interest vests or terminates within 90 years after its creation 
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